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Court of Appeals of the District of Columbia. 


No. 3418. 

Julia Lamere Mickadiet, Nee Tiebault et al., Appellants, 

vs. 

John Barton Payne, Secretary of the Interior. 


a Supreme Court of the District of Columbia 

At Law. No. 63498. 

Julia Lamere Mickadiet, Nee Tiebault, and Alma Lamere Tie¬ 
bault, Petitioners, 

vs. j 

John Barton Payne, Secretary of the Treasury, Respondent. 

I 

i 

United States of America, 

District of Columbia, $$: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed;and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Petition for Writ of Certiorari. 

Filed March 26. 1920. 

/ i 

In the Supreme Court of the District of Columbia, Holding Circuit 

Court. | 

At Law. No. 63498. 

Julia Lamere Mickadiet, Nee Tiebault, and Alma Lamere Tie¬ 
bault, Petitioners, 

vs. 

John Barton Payne, Secretary of the Interior, Respondent. 

To the Supreme Court of the District of Columbia: 

Your petitioners respectfully allege and show to the court as 
follows: 

That your petitioner, Julia Lamere Mickadiet, nee Tiebault, who 
is of lawful age, and who since the beginning of the matters and 

1—3418a i 
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things in controversy hereinafter referred to has been married to one 
F. E. Miekadiet, and is now a resident of the State of Kansas, and 
Alma Lamere Tiebault, who is also of lawful age, and who now is a 
resident of the State of Nebraska, present this their petition for a 
writ of certiorari against the defendant — Barton Payne, who is the 
duly appointed, qualified, and acting Secretary of the Interior of 
the United States of America; your petitioners having, with refer¬ 
ence to the matters and things in controversy, as hereinafter set 
forth, no other or adequate remedy for the review of the proceedings 
hereinafter mentioned and described and the protection of their 
rights as hereinafter set forth; and thereupon your peti- 

2 tioners respectfully represent: 

First. That your petitioner, Julia Lamere Miekadiet, nee 
Tiebault, is a member of the Winnebago Tribe of Indians, and is 
now residing in the State of Kansas; that your petitioner, Alma 
Lamere Tiebault, is a member of the Winnebago Tribe of Indians, 
and now resides in Thurston County, State of Nebraska; and that 
said Winnebago Tribe of Indians of which your petitioners are 
members has its reservation and tribal and other lands in the county 
of Thurston, State of Nebraska. 

Second. That heretofore, and in the month of April, 1908, your 
petitioners, for the purpose of enforcing their rights as heirs-at-law 
of Mv Soul Tiebault, a member of the said Winnebago Tribe of 
Indians, to the possession of the allotments of lands hereinafter 
specifically described and which were owned by the said My Soul 
Tiebault at the time of his decease, and to the rents, issues, and 
profits arising therefrom, instituted a suit against the United States 
of America, Ellen Tebo, Frank Tebo, jr., George Tebo, Jennie Tebo, 
Lucy Tebo, Harrison Tebo, Joseph Tebo, William Tiebault, and 
Lizzie Traub, in 'the Circuit Court of the United States for the Dis¬ 
trict of Nebraska, Omaha Division, under the provisions of the act 
of Congress of February 6, 1901, for the reason that your peti¬ 
tioners claim to be of Indian blood and descent and members of the 
Winnebago Tribe of Indians and claim to be entitled by inheritance 
to allotments of land under the provisions of the act of Congress of 
the United States relating thereto, and to the rights, issues, and 
profits arising therefrom, their claim of right thereto being disputed 
by the defendants named in said cause, and hereinbefore re- 

3 ferred to; that while said cause was so pending in the Circuit 
Court of the United States for the District of Nebraska, the 

said defendants and the United States of America filed demurrers to 
the bill of complaint of your petitioners, which said bill of com¬ 
plaint recited the facts in substance, as hereinafter alleged and set 
forth, which said demurrer was duly argued by counsel before said 
court and briefs and authorities were duly submitted and the said 
demurrer was after due consideration by said court overruled, and 
the said parties were ordered by the court to answer said bill; that in 
and by said demurrer the said defendants sought to attack the valid¬ 
ity and regularity of the decree of adoption hereinafter referred to 
but which decree was found by the court upon said demurrer to be 
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valid and binding; all of which said proceedings were had in said 
court prior to the time of the repeal of the act of Congress of Feb¬ 
ruary 6, 1901, by the passage and approval of the act of Congress 
which took effect June 25, 1910; that thereupon answer was duly 
filed by said parties and testimony taken for submission of said 
cause to the court as hereinafter set forth; that said cause was pend¬ 
ing in said court at the time the act of Congress of! June 25, 1910 
(36 Stat. at Large, 855) took effect, and which operated to repeal 
that portion of said act of Congress of February 6, 1901, which gave 
jurisdiction in such matters to the Circuit Court of the United States; 
the taking of testimony having been by the parties to said cause 
fully completed and ready for submission to the cpurt therein, it 
was thereupon stipulated and agreed by the parties thereto, including 
the United States of America, that said cause should be dis- 

4 missed, each party to pay their own costs, and! that the record 
of the testimony so taken should be forwarded to the honor¬ 
able Secretary of the Interior and submitted to hind by the parties 
to said cause in support of their respective claims in dnd to the lands 
in controversy, and the rents, issues, and profits thereof, certified 
copies of said stipulations to accompany such testimony, which 
stipulations were duly approved by the Attorney jGeneral of the 
United States; all as will more fully appear by thej certified copies 
of said stipulations and the records herein on file witjh the Secretary 
of the Interior and to which reference is hereby made for further 
certainty. 

Third. Your petitioners further represent that in the month of 
August, 1887, the United States of America, under and by virtue 
of the act of Congress approved February 8, 1887, duly allotted to 
My Soul Tiebault, a male Winnebago Indian of thd full blood, the 
south one-half (So. V 2 ) of the southwest quarter (S. W. *4) of 
section two (2), township twenty-six (26), range eight (8), all in 
Thurston County, Nebraska, and within the Winnebago Reserva¬ 
tion in said State; that thereafter patents were duly issued by the 
United States to the said My Soul Tiebault therefor, by the terms 
and conditions whereof and by the terms and conditions of said act 
of Congress approved February 8, 1887, under which the allotments 
of said land were made and such patents issued, said lands were 
granted to the said allottee, My Soul Tiebault. and to his heirs, sub¬ 
ject to the following conditions: “That the United States does and 
will hold the lands thus allotted for the period of tWenty-five (25) 
years in trust for the sole use and benefit of the Indian to 

5 which such allotments shall have been made or in case of 
his decease, of his heirs according to the laws of the State or 

Territory where such land is located, and that at the expiration of 
said period the United States will convey the same by patent to said 
Indian, or his heirs as aforesaid, in fee, discharged ojf said trust and 
free of all charge or encumbrance whatsoever.” That the trust 
period under which said allotted lands were so as aforesaid granted 
to the said My Soul Tiebault had not expired when this controversy 
arose. 
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Fourth. That during the month of August, 1887, the United 
States of America, under and by virtue of the said act of Congress 
approved February 8, 1887, duly allotted to one Clara Tiebault. a 
Winnebago Indian of the full blood and daughter of the said My 
Soul Tiebault, lot three (3) of the northwest quarter (N. W. !4) 
of section two (2), township twenty-six (26), range six (6) within 
the Winnebago Reservation in Thurston County, State of Nebraska; 
that the terms and conditions under which said" land was allotted by 
the United States to the said Clara Tiebault were the same as the 
terms and conditions of the allotment made to the said My Soul 
Tiebault, as hereinbefore at paragraph three (3) hereof alleged and 
set forth, and to which paragraph reference is made in that respect 
for further certainty. That thereafter the said Clara Tiebault died 
intestate and unmarried and without issue on the — day of Jan¬ 
uary, 1888, leaving as her only heir-at-law her father, My Soul 
Tiebault; that under the laws of the State of Nebraska for the year 
1887, “When any person shall die seized of any lands, tenements, 
or hereditaments, or of any right thereto * * * not having 

lawfully devised the same, they shall descend, subject to his 

6 debts, in the manner following: * * * Second. * * * 
and if he shall have no issue nor widow, his estate shall de¬ 
scend to his father.” That by virtue of the laws of Nebraska and 
of the said act of Congress of February 8, 1887, the title of, in and 
to the lands so allotted to Clara Tiebault descended to and became 
vested in the said My Soul Tiebault, subject only to the trust re¬ 
served therein by the United States under the patent which duly 
issued therefor under said act of Congress, and the said My Soul 
Tiebault became and was entitled to the use, occupation, enjoyment, 
and the rents, issues, and profits thereof; that the said My Soul Tie¬ 
bault was by the United States recognized as the sole heir-at-law of 
the said Clara Tiebault, and as such entitled to the use, occupation, 
rents, issues, and profits of the land so as aforesaid allotted to Clara 
Tiebault; and thereafter and on or about the ninth day of Decem¬ 
ber, 1893, patent for said lands was duly issued by the United States 
to and for the benefit of the said My Soul Tiebault, who, ever since 
the death of his daughter, Clara Tiebault, had the use and enjoy¬ 
ment of said lands, and of the rents, issues and profits thereof. 
That the trust period under said patent had not expired when this 
controversy arose. 

Fifth. Your petitioners further represent that thereafter and on 
or about the 1st day of October, 1896, the said My Soul Tiebault, 
being then unmarried and without children, signed and filed his 
petition in writing, duly verified, in the County and Probate Court 
for Thurston County, Nebraska, in which County and State he then 
resided, wherein whereby he did ask to adopt as his children your 
petitioners, Julia Lamere Mickadiet, nee Tiebault, then Julia 

7 Lamere, aged thirteen years, and Alma Lamere Tiebault, 
then named Alma Lamere, aged one year, both then resi¬ 
dents and citizens of Thurston County, Nebraska, and to bestow 
upon them equal rights, privileges, and immunities of children born 
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in lawful wedlock, and prayed the court for an order that, from and 
after the date of the filing of the said petition, the Said children 
(meaning your petitioners) should be deemed, to all legal rights 
and purposes, to be the children of the said My Soul Tiebault, and 
that their names should be Julia Lamere Tiebault and Alma Lamere 
Tiebault. 

That thereafter, and on the fifth day of October, 1&96, the said 
My Soul Tiebault appeared in person before the County Judge of 
, j ^ ston County, and in open court, in the presence of said 
judge and two (2) witnesses signed and filed his stipulation in 
writing to the effect that in the adoption of your petitioners he 
bestowed upon them equal rights, privileges, and iihmunities of 
children born in lawful wedlock; that on the same d£v Joseph A. 
l amere and Florence Lamere, both then residing in Thurston 
County, Nebraska, and being, respectively, the natural father and 
mother of your petitioners, appeared in said County Court for 
Thurston County, Nebraska, and before the Judge thereof, and both 
in open court and in writing, filed in said court, signed in the 
presence of the said County Judge and two (2) witnesses, duly con¬ 
sented to the adoption of your petitioners by the said ^ly Soul Tie¬ 
bault as his own children. 

Thereupon, the said County Court, on the said fifth day of Octo¬ 
ber, 1896, made an order setting the matter of the adoption of your 
petitioners by the said My - Soul Tiebault for hearing on the fourth 
day of November, 1896, and ordered that notiw of the ap- 
8 plication for adoption be published for three (3) weeks in 
the Pender Times, which notice was duly published and 
proof thereof made and filed in said court on the '25th dav of Octo¬ 
ber, 1896. . | “ 

That thereafter the said matter came on for hearing before the 

on the fourth day of November, 1896, and on 
said date said court, after full hearing and being advised in the 
premises, entered its formal decree in said adoption proceedings 
wherein and whereby it was provided that said infant children 
(meaning your petitioners) were fully and legally adapted by the 
said My Soul Tiebault, they to take the names of Julia Lamere Tie¬ 
bault and Alma Lamere Tiebault, respectively, and thatj they should 
have all legal rights, privileges, and immunities and heirships as if 
they had been born to the said My Soul Tiebault in lawful wedlock, 
which said decree was duly recorded upon the records of said court 
on the nineteenth day of January, 1897. That said adoption pro¬ 
ceedings were regular and in compliance with the laws of the. State 
of Nebraska in such cases made and provided; that no appeal or 
error proceedings were ever taken from the said decree of adoption 
passed therein; and that the same became, ever since hhs been, and 
still is valid and in full force and effect. That there will be filed 
herewith and made a part hereof a substantial copy of the said 
adoption proceedings, marked Exhibits “A 1-A 6,” including said 
petition, stipulation, consent, order for hearing and notice notice 
and proof of publication thereof, and decree of the court. 

Sixth. That the laws of the State of Nebraska in force at the time 
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said decree of adoption was made providing for the adoption 

9 of children in said State, to wit, section 800 of the Code of 
Civil Procedure contained in the Compiled Statutes of Ne¬ 
braska for the year 1895, provided “That all decrees entered in such 
case in conformity with the provisions and requirements of said 
chapter shall be conclusive upon all persons interested in such pro¬ 
ceedings or matter, and the child or children thus adopted shall take 
the surname of the person or persons adopting the same, and all 
relations of .parent and child agreeable to such stipulations and the 
decree of the probate court shall attach, and such child or children 
if so stated in said decree, shall be subject to the exclusive control 
and custody of such parent or parents and shall possess and enjoy 
all the rights, privileges, inheritance, heirship, and immunities of 
children born in lawful wedlock.” 

Seventh. That from and after the granting of said decree of 
adoption, and in accordance therewith, your petitioners, except while 
attending school, resided with and sustained the relation of the said 
Mv Soul Tiebault of parent and children up to and including the 
date of his death; and that under the laws of the State of Nebraska, 
as heretofore shown, they became and are his only lawful heirs and 
entitled to inherit any and all of his estate to the same extent as if 
they were heirs of his" body and children born in lawful wedlock. 

Eighth. Your petitioners further show that the said My Soul Tie- 
baulf died intestate and unmarried and without issue of his body in 
Thurston County, Nebraska, where he resided, on the 10th day of 
February, 1906,"leaving him surviving as his only heirs-at-law your 
petitioners, Julia Lamere Mickadiet nee Tiebault and Alma 

10 Lamere Tiebault, his adopted children and heirs under the 
law of 1 Nebraska. That section thirty (80) of chapter 

twenty-three (23) of the Compiled Statutes of Nebraska for the year 
1905," in force: at the time of the decease of My Soul Tiebault, pro¬ 
vided: “When any person shall die seized of any lands, tenements, 
or hereditaments or of any right thereto * * * not having 

lawfully devised the same, they shall descend, subject to his debts, 
in the "manner following: First—In equal shares to his children.” 
That at the time of his death the said My Soul Tiebault was seized 
of the lands hereinbefore described, subject only to the trust re¬ 
served therein by the United States, all as hereinbefore alleged. 
That in accordance with the provisions of the said act of Congress 
of February 8,1887, and of the laws of Nebraska, to which reference 
has been heretofore made, all the right, title, and interest of the said 
My Soul Tiebault in and to said allotted lands has descended to 
your petitioners in equal shares, who are now the owners thereof, 
subject to the trust estate reserved therein by the United States, and 
are entitled to the use, occupation, enjoyment, rents, issues, and 
profits thereof', which said lands are of great value and worth at 
least the sum of ten thousand ($10,000) dollars and upwards. 

Ninth. That after the transfer of the testimony and records from 
the United States District Court to the Secretary of the Interior, as 
hereinbefore alleged, and in accordance wih the stipulation of the 
parties, your petitioners duly filed with the Secretary of the Interior 
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their petition, setting forth their claims to the lands in controversy, 
as the lawful heirs at law and next-of-kin, under the Laws of 

11 the State of Nebraska, of the said My Soul Tiebault, deceased, 
and thereafter, the said Ellen Tebo,' Frank Tebo, I Jr., George 

Tebo, Jennie Tebo, Lucy Tebo, Harrison Tebo, Joseph Tebo, Wil¬ 
liam Tiebault, and Lizzie Traub duly filed their answers with the 
Secretary of the Interior to the petition of your petitioners, setting 
forth their claims to the lands in controversy. 

Tenth. Thereupon, and upon the issues so joined, the |said matter 
was bv the authority of the Secretary of the Interior referred to a 
Special Examiner, Mr. G. M. Tunison, who, using the evidence 
certified to by the clerk of the court and taking supplemental testi¬ 
mony at the Winnebago Agency, and before whom arguments were 
had and with whom briefs were filed, duly made his report in the 
matter in 1912 finding in favor of your petitioners that they were 
the lawful heirs at law of My Soul tiebault and as such entitled to 
inherit the lands in controversy, which said report was duly sub¬ 
mitted to the Secretary of the Interior, which office wa^ then held 
by Honorable Walter L. Fisher, by the Acting Commissioner of In¬ 
dian Affairs on December 14, 1112, with an opinion wherein, among 
other things, it was held, “that the decree of adoption should be 
recognized as valid and binding and the estate awarded as recom¬ 
mended by the special examiner.” Thereupon the records, testi¬ 
mony, briefs, and opinion and findings of the said special examiner 
and of the said Acting Commissioner of Indian Affairs wbre all duly 
presented to the Secretary of the Interior (Walter I.. Fisher), who 
dul\ examined the same, and on the 11th day of January, 1913, 
duly pronounced his findings, judgment, and decree approving the 
report, findings, and conclusions of the said special examiner 

12 and the said Acting Commissioner of Indian Affairs in the 
following language, to-wit: “The proceedings had in the de¬ 
termination of the heirs of My Soul Tiebault, deceased, Winnebago 
Allottee No. 184. and of Clara Tiebault, deceased, Winnebago Allot¬ 
tee No. 185, both of Nebraska, and the conclusions of the special 
examiner are hereby approved; and I find that by the adoption pro¬ 
ceedings and the decree of the Thurston County Coiirt in 1896 
Julia Lamere and Alma Lamere became the legally adopted children 
of My Soul Tiebault, thereafter to be known as Julia Ii-amere Tie¬ 
bault and Alma Lamere Tiebault, and as such adopted children were 
entitled to his whole estate, sharing equally therein; that My Soul 
Tiebault was the sole heir of his deceased daughter, Clara Tiebault, 
and that the allotment being included in his estate descends from 
him to his adopted children, Julia Lamere Tiebault and Alma La¬ 
mere Tiebault, in equal shares.” That under and in accordance 
with the terms and provisions of the Act of Congress approved June 
25, 1910, 36 Stat. L., 855, the said findings and judgments so ren¬ 
dered became and ever since have been final and conclusive and 
binding upon all parties to said proceedings, as well as upon the 
Secretary of the Interior and other officials of the United States of 
America. 

Eleventh. That thereafter the said findings and judgment of the 
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Secretary of the Interior were duly transmitted to the Commissionet 
©f Indian Affairs and through the latter to the Superintendent and 
Special Disbursing Agent for the Winnebago Agency at Winnebago, 
Nebraska; that under and by the directions of the Secretary of the 
Interior the findings and judgment so by him rendered in 
18 said matter were duly carried into effect and your petitioners 
were duly notified thereof and immediately entered upon the 
possession and enjoyment of said lands and on or about the first day 
of February, 1913, all the accumulated rents, issues, and profits de¬ 
rived from the lands in controversy in the custody of the superin¬ 
tendent and special disbursing agent of the Winnebago Agency at 
Winnebago, Nebraska, were duly paid over to your petitioners in 
equal shares, and thereafter on or about the first day of May, 1913, 
a further distribution of the rents, issues, and profits collected from 
the said lands was had and the same were duly paid over to your 
petitioners in equal shares, and on or about the first day of Septem¬ 
ber, 1913, another distribution of the rents, issues, and profits de¬ 
rived from said lands was had and the same were duly paid over to 
your petitioners in equal shares; that your petitioners proceeded to 
negotiate for the leasing of said lands for the coming year, as was 
their legal right as the owners thereof, and to care for and look after 
the same as their own. 

Twelfth. Your petitioners further represent that on or about the 
29th day of September, 1913, the then duly qualified and acting 
Secretary of the Interior directed the superintendent and special dis¬ 
bursing agent of the Winnebago Agency at Winnebago, Nebraska, 
to withhold all funds accrued or deposited to the credit of the said 
My Soul Tiebault and Clara Tiebault estates until further instruc¬ 
tions, and he, the then acting Secretary, and his successors in office, 
refused and still refuse either to permit to be paid over the rents, 
issues, and profits derived from the lands in controversy to your peti¬ 
tioners, or to allow to your petitioners, or either of them, the 
14 beneficial use or enjoyment thereof; that thereafter, and on 
or about the 8th day of October, 1913, as your petitioners are 
informed and believe, Harrison Tebo, one of the claimants to said 
land hereinbefore mentioned, filed a formal motion for the review 
and reconsideration of the decision and judgment of the Secretary 
of the Interior, and asked that the same be vacated, which said 
motion the then Secretary of the Interior entertained and caused 
notice to be served upon your petitioners to the effect that he had 
entertained an application of Harrison Tebo, one of the claimants 
to the lands in controversy, as hereinbefore alleged, for a review and 
vacation of the findings and judgment of his predecessor in office, 
as hereinbefore set forth; that thereupon and pursuant to such 
notice, your petitioners filed objections to the authority, right and 
jurisdiction of the said defendant to review, vacate or in any respect 
to modify the said judgment of his predecessor in office rendered in 
accordance with the provisions of the act of June 25, 1910, under 
which said act your petitioners claimed, the Secretary of the In¬ 
terior sits as a court and acts judicially in determining who are the 
persons who, under the laws of Nebraska and pursuant to the pro- 
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visions of the act of Congress of February 8, 1887, were! and are the 
heirs at law and next of kin of the said Mv Soul Tiebault, deceased, 
and that he was without power or authority whatsoever under the 
act of Congress of June 25, 1910, to ignore, vacate, qr annul the 
decree of adoption issued by the county court of Thurston County, 
Nebraska, as hereinbefore alleged; that the then Secretary of the 
Iriterior overruled the said objections of your petitioners against the 
jurisdiction and authority of the then Secretary to review, 
15 vacate, or modify the said decision of his predecessor so made 
and announced as aforesaid, on January 11, 1913. 

Thirteenth. That thereupon your petitioners filed jn the Su¬ 
preme Court of the District of Columbia a petition for a writ of 
Mandamus against the then Secretary of the Interior to compel him 
to adhere to the said decision of his predecessor, made jas aforesaid 
on the 11th day of January, 1913, and for other purposes, which 
said proceeding was and is known as No. 57083, At Law; that upon 
answer made to said petition for mandamus, your petitioners de¬ 
murred thereto, and upon hearing thereof, the said Supreme Court 
of the District of Columbia adjudged that the said proceeding 
should be dismissed; that thereafter an appeal was prosecuted to 
the Court of Appeals for the District of Columbia, which last-men¬ 
tioned court, after consideration thereof, adjudged that the said 
action of the Supreme Court of the District of Columbia should be 
reversed; that thereafter, the then Secretary of the Interior. Hon. 
Franklin K. I.ane, prosecuted an appeal to the Supreme Court of 
the United States, which last-mentioned court, after consideration 
thereof, decided that the Secretary of the Interior mighjt and could 
reopen the controversy as to the validity of the adoption of your 
petitioners and the heirships resulting from it, “on the ground that 
as the result of newly-discovered evidence” the contestants (neph¬ 
ews and nieces of My Soul Tiebault, deceased) desired to show that 
the Nebraska decree of adoption and the said previous administra¬ 
tive order had been obtained by fraud. 

Fourteenth. That after the said mandamus proceeding had 
10 been decided by the Supreme Court of the United States, as 
aforesaid, the then Secretary of the Interior proceeded with 
the reconsideration of the matters in controversv, as hereinbefore 
referred to, and on. to-wit, the 20th day of May, 1919, acting by 
and through S. G. Hopkins, Assistant Secretary of the Interior, ap¬ 
proved a decision rendered in the said controversy by Hon. E. B. 
Merritt, Assistant Commissioner of Indian Affairs, dated April 29, 
1919, which said decision and the approval thereof were and are, 
among other things, to the effect that the said decree of Adoption of 
November 4, 1896, is void, for the reasons set forth and contained 
in the said opinion and the approval thereof; and the said Secretary 
of the Interior, on said May 20, 1919, ordered that a further hearing 


he had at Winnebago, Nebraska, with respect to the claims of the 

p • l • n • rn i i c 


V A. 

are hereto attached and made part hereof. 
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Fifteenth. That subsequent to said May 20, 1919, your petition¬ 
ers. bv and through their attorneys of record, filed with the Secretary 
of the Interior a motion for rehearing and for leave to appear and 
make oral argument in support of said motion; and they also filed 
with said motion and for consideration therewith, briefs in support 
thereof; that said motion was duly answered bv the aforesaid con- 
testants, through their attorneys, by briefs which were filed with the 
Secretary of the Interior, to which briefs of the said contestants 
your petitioners filed their brief in reply; that thereafter, on, to-wit, 
the 13th day of March, 1920, the present Secretary of the 

17 Interior, by and through Hon. S. G. Hopkins, Assistant Sec¬ 
retary of the Interior, made and entered an order denying 

said motion for rehearing, and on March 22, 1920, Hon. E. B. Mer¬ 
ritt, Assistant Commissioner of Indian Affairs, acting upon and 
pursuant to said order of the said Secretary of the Interior last here¬ 
inbefore mentioned, advised your petitioners, through their at¬ 
torneys of record, that instructions had been issued to the Ex- 
aminer of Inheritances at Winnebago, Nebraska, to proceed with 
notices for hearing and determination of the rights of the said 
William Tebeau, claiming to be a nephew of said My Soul Tie- 
bault, deceased. A copy of said decision and order of March 13, 
1920, and of said letter of March 22, 1920, are hereto attached, 
marked, respectively, Exhibits “D” & “E,” and prayed to be taken 
and read as part hereof. 

Sixteenth. Your petitioners are advised by counsel and believe, 
and therefore allege, that the action of the Secretary of the Interior 
taken and had subsequent to the aforesaid decision of the Supreme 
Court of the United States amounted to, was, and is a hearing and 
consideration de novo of all matters and things in controversy be¬ 
tween petitioners and the aforesaid contestants; that the said hear¬ 
ing and consideration was not, as the same should have been, con¬ 
fined to the scope and grounds of the aforesaid motion of the con¬ 
testants to reopen and consider the controversy in connection with 
the alleged newly-discovered evidence of fraud in the procurement 
of the said Nebraska adoption decree; that your petitioners are 
further advised by counsel and believe, and therefore allege, that 
said action by the Secretary of the Interior, as the same ap- 

18 pears and is shown in said decision of April 29, 1919, and 
the approval thereof dated May 20, 1919, as well as upon 

the face of the entire record of the controversy hereinbefore referred 
to, is void and of no effect, because the said action was and is beyond 
the scope of the power, duty, and authority of the said Secretary, in 
this, namely: That he had no jurisdiction or authority to reopen 
and reconsider de novo any matters adjudicated in and by the said 
prior decision of his predecessor, or to nullify the same, but, under 
and by the aforesaid decision of the Supreme Court of the United 
States, the said Secretary of the Interior was limited to a considera- 
tion of the aforesaid motion of the contestants to reopen the said 
controversy, in the light of any alleged newly-discovered evidence 
upon which the said motion was predicated; and that all other mat- 
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ters involved in the said controversy were foreclosed by the said 
prior decision of January 11, 1913. 

Seventeenth. Your petitioners are advised and believe, and there¬ 
fore allege, that there is contained in the record of tljte proceedings 
with respect to the controversy hereinbefore referred! to no legally 
sufficient evidence to support the following findings of the Secretary 
of the Interior, as the same are set forth and contained in said 
opinion of April 29, 1919: 

1. That notification of the Department or the officials thereof as to 
the adoption proceeding was required. 

2. That knowledge of the adoption decree was purposely with¬ 
held from the relatives of My Soul Tiebault and from agencv of- 
ficials until after his death. 

3. That My Soul Tiebault was so addicted to the |use of intoxi¬ 
cants as to be a reputed drunkard. 

4. That fatal jurisdictional irregularities exist in the adoption 

proceedings and record. 

19 5. That the whole intent of Joseph Lamere was to gain 

title and possession of trust lands for his children on the 
death of My Soul Tiebault, and to obtain partial support for them 
from him during his life. 

6. That the adopted children (petitioners here) nej’er lived with 
My Soul Tiebault as his children. 

7. That Tiebault never received any benefit of companionship or 
services from the adopted children, petitioners here. 

8. That the whole object was to obtain the incorhe from Tie- 
bault’s lands for the partial support of the adopted children, and 
title thereto bv descent. 

9. That the objects of the adoption proceeding were wholly mer¬ 
cenary and without consideration.’ j 

10. That the signature to the petition for adoption p-as not made 
in the presence of the judge. 

11. That the matters set forth in the petition for adoption were 
not explained to Tiebault. 

12. That the petition and stipulation in the adoption proceeding 
expressed Joseph Lamere’s will rather than the will of My Soul Tie¬ 
bault. 

13. That Tiebault was induced to come into court by promise to 

give him the children, when the only object was to get his allot¬ 
ment. j 

14. That in the adoption proceeding Tiebault was without in¬ 
tentions and did not freely and voluntarily petition or bestow rights. 

15. That Tiebault was an inebriate. 

16. That the purpose of Tiebault going to court was not explained 
to him. 

17. That the purpose of the adoption proceeding \i-as to obtain 
possession of and title to the trust lands without the knowledge or 
consent of the United States Government, as trustee. 

18. That undue influence was practiced upon Tiebault in the 

adoption proceedings. I 

19. That every opportunity and inducement for the practice of 
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undue influence and fraud on Tiebault existed in his ignorance, 
senility, inebriety, and virtual poverty; in the business competency 
of Joseph Lamere; in*the want of independent advice to Tiebault; 
in the use of an interpreter related to Lamere. 

20. That lack of good faith is shown on the part of Joseph La¬ 
mere, the natural parent. 

20 21. That Lamere withheld all knowledge of the decree of 
adoption from the Government officials, and was under the 

duty of notifying them. 

22. That Lamere withheld knowledge of his confidential relations 
with Tiebault from the presiding judge in the adoption proceedings. 

28. That Lamere virtually submitted his will for the will of Tie¬ 
bault. 

Eighteenth. Your petitioners are further advised and believe, and 
therefore allege, that the Secretary of the Interior, in and by the ap¬ 
proval of the said opinion rendered, as aforesaid, on April 20, 1019, 
by said E. 1>. Merritt, Assistant Commissioner of Indian Affairs, 
committed errors of law as follows: 

1. In holding that a decree of adoption, regular on its face, is 
open to collateral attack. 

2. In interpreting the decision of the Supreme Court of the United 
States in the case of Mickadiet v. Lane to authorize or sanction a 
consideration de novo of the matters in controversv. 

3. In interpreting the said decision of the Supreme Court of the 
United States as authorizing the Secretary to do more than recon¬ 
sider the controversy upon alleged newly-discovered evidence, as set 
up in-the contcstants ? motion to reopen. 

4. In holding that the burden was upon your petitioners to prove 
the validity of the decree of adoption. 

5. In holding that the Government of the United States, or the 
agents and officials thereof, were entitled to notice, or were required 
to he notified, of the adoption proceedings. 

f5. In holding that quasi-judicial powers to inquire into legal 
proceedings and judgments are inherent in Indian and public lands 
matters. 

7. In holding that in the adoption proceedings there was a failure 
of jurisdiction over the parties. 

8. In holding that fraud and deception were practiced in the 
adoption proceeding. 

9. In holding that the Laws of the State of Nebraska relating to 
adoptions were not complied with in the adoption proceeding here 

involved. 

21 10. In holding that the Government of the United States 
was a necessary party to the adoption proceeding. 

11. In holding that the Government of the United States was 
entitled to notice of the adoption proceeding. 

12. In holding that the “naturalization cases,” so-called, are con¬ 
trolling here. 

13. In holding that under the Nebraska adoption statutes, a legal 
adoption cannot be had without the adopting parent assuming actual 
physical custody and control of the child or children adopted.’ 


. *. 
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14. In holding that legal presumptions exist against persons ad¬ 
dicted to the use of intoxicants. 

Nineteenth. And your petitioners further allege that other errors 
exist and are apparent upon the face of the record delating to the 
matters in controversy, as hereinbefore referred to, namely, erro¬ 
neous findings of facts and conclusions of law; and that said other 
errors are highly prejudicial to the rights of your petitioners. 

Twentieth. Your petitioners further allege that the matters here¬ 
inbefore complained of. including the erroneous findings of facts 
and conclusions of law set forth and contained in paragraphs num¬ 
bered Seventeenth, Eighteenth, Nineteenth and Twentieth hereof, 
constitute and are violations and infringements of the |rights of your 
petitioners; that the same amount to and are a taking and destruc¬ 
tion of vested property rights of your petitioners without warrant or 
authority of law, and without due process of law, in violation of the 
Constitution of- the United States; that the aforesaid decision and 
actions of the said Secretary of the Interior are, under the provis¬ 
ions of the act of June 25, i010, are final and conclusive in that no 
appeal lies therefrom, and unless the same be reviewed, reversed, 
and held for naught by this honorable court, lyour petition- 

22 ers will be permanently deprived of their vested property and 
property rights, and will suffer great and irreparable loss and 

injury; and your petitioners are advised and believe, and therefore 
allege, that they arc without legal remedy except by application to 
this honorable court for the issuance of the extraordinary writ of 
certiorari to the Secretary of the Interior to require hiijn to certify to 
this honorable court all of the records and proceedings concerning 
the matters hereinbefore complained of, that the sanie may be re¬ 
viewed by this honorable Court and the errors hereinbefore com¬ 
plained of corrected. 

Wherefore, the premises considered, your petitioners pray this 
honorable court to issue its writ of certiorari herein, commanding 
the said John Barton Payne, by a day certain to be designated and 
fixed in the said writ to certify to this honorable court all records 
and proceedings in the matters aforesaid, together with all doeu- v 
merits, exhibits, and evidence, printed or written, submitted to or 
considered by the officials of the Department of the Interior, includ¬ 
ing the officials of the office of the Commissioner of Indian Affairs, 
all as aforesaid, as the same remain and are on file iff the offices of 
the said Secretary of the Interior and the Commissioner of Indian 
Affairs, as well as the findings and conclusions upon which the said 
Secretary of the Interior and the said Commissioner of Indian Af¬ 
fairs acted in rendering and approving the aforesaid opinion of 
April 29, 1919. hereinbefore e< uplained of. to the end that this 
honorable court may review the same; and your petitioners further 
pray that upon the hearing and review thereof, this honorable court 
may forthwith quash, annul, set aside, and hold for naught 

23 the aforesaid opinion of April 29, 1919, the approval thereof 
of May 20, 1919. and all proceedings subsequent thereto and 

thereon, at the costs of the respondent herein named; and that in 
the meantime, the aforesaid opinion and all orders made upon and 
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pursuant thereto may be superseded and the execution thereof sus¬ 
pended according to law, and vour petitioners will ever pray. 

“JULIA LAMERE MICKADIET. 

Nee TIEBAULT, 

ALMA LAMERE TIEBAULT. 

Bv H. S. BARGER, 

Of Counsel. 

E. F. COLLADAY, 

P. H. MARSHALL. 

H. S. BARGER, 

BROWN, BAXTER & VAN DUSEN, 

HOWARD SAXTON, 

Counsel for Petitioners. 


District of Columbia, ss : 

H. S. Barger, being first duly sworn, on oath says that he is of 
counsel for the petitioners named and designated in the foregoing 
and annexed petition for a writ of certiorari; that he has read the 
said petition and knows the contents thereof; and that the same is 
true according to his best information, knowledge and belief. 

H. S. BARGER. 


Subscribed and sworn to before me this 26 dav of March, A. D., 
1920. 

J. R. YOUNG. 

Clerk 

Bv ALF. G. BUHRMAN, 

Ass’t Cl’k. 
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Exhibit “A-l.” 


In the Countv Court of Thurston Countv. Nebraska. 

%J «/ / 

In the Matter of the Adoption of Alma Lamere and Julia Lamere. 

Petition. 

To the Countv Court of Thurston Countv: 

V •/ 

Your petitioner, My Soul Tiebault, respectfully represents to the 
honorable court that he is a resident of the State of Nebraska, living 
at Winnebago, Thurston County, and that he desires to adopt two 
children, Alma Lamere, aged one year, and Julia Lamere, aged thir¬ 
teen years, and that they are the children of Joseph Lamere and 
Florence Lamere, and to bestow upon them equal rights, privileges, 
and immunities of children born in lawful wedlock. That your 
petitioner, being a widower without a family, has taken a great in¬ 
terest in these children, and because of his relationship to them and 
the pleasure he takes in their company he desires to adopt them. 
That he has sufficient income to provide for their needs and to 
furnish suitable nurture and education. 



15 


JULIA L. MICKAUIET VS. JOHN B. PAYNE, SEC* 

Therefore your petitioner prays that the court may make an 
order that from and after the date thereof such children shall be 
deemed to all legal intents and purposes the children of your peti¬ 
tioner; and that to the name of said children may be added Tie- 
bault, the name of vour petitioner. 

MY SOUL TIEBAULT. 

* I 

25 State of Nebraska, 

Thurston County, ss: 

i 

i 

My Soul Tiebault, being first duly sworn, says, I am the peti¬ 
tioner above named, that the petition expresses my deSire, and the 
statements there made are true. 

MY SOUL (his X mark) TIEBAULT. 

Subscribed in my presence and sworn to before me this 1st day of 
October. A. D. 1896. 

T. L. SLOAN, 

Notary Public. 

Recorded Jan. 18, 1897. 

| 

Exhibit “A-2.” 

In the County Court of Thurston County, Nebraska. 

In the Matter of the Adoption of Alma Lamere and Julia Lamere. 

i 

Stipulation. 

The petitioner herein desires to stipulate hereby that in the 
adoption of Alma Lamere and Julia Lamere he bestows upon them 
equal rights, privileges, and immunities of children born in lawful 
wedlock. 

In testimony whereof I have hereunto set my hand this 5th day of 
October, A. D. 1896, in open court at Pender, Thurston County, 
Nebraska, and in the presence of the countv judge. 

MY SOUL (his X mark) TIEBAULT. 

i 

Signed in presence of: 

OLIVER LAMERE. 

thomas McCauley. 

\ - tv m 

! • ^ 

Attest: 

J. M. CURRY, , j 

County Judge, [seal.] 


i 

i 
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26 Exhibit “A-3.” 

In the Countv Court of Thurston Countv, Nebraska. 

In the Matter of the Adoption of Alma Lam ere and Julia Lamere. 

Consent of Parents. 

To the Countv Court of Thurston County: 

We, Joseph A. Lamere and Florence Lamere, father and mother, 
having the custody of Alma Lamere and Julia Lamere, named in 
the petition of My Soul Tiebault, deeming it proper that the adoption 
of the children named by said petitioner shall take effect, do hereby 
consent to such adoption. 

Signed in open court in the court room of the county judge at 
Pender, in Thurston County, this 5th day of October, A. I). 1896, 
and in the presence of the countv judge. 

JOSEPH A. LAMERE. 

FLORENCE (her N mark) LAMERE. 

Witnesses: 

OLIVER LAMERE. 

THOMAS McCAULEY. [seal.] 

Exhibit “A-4.” 

In the Countv Court of Thurston Countv, State of Nebraska. 

In the Matter of the Adoption of Alma Lamere and Julia Lamere. 

Notice. 


State of Nebraska, 

Thurston County, ss: 

At a County Court Held at the County Court Room in and 
27 • for said County Octolx;r 5th, A. D. 1896. 

Present: J. M. Curry, county judge. 

On reading and filing the petition of My Soul Tiebault, praying 
that he may adopt Alma Lamere and Julia Lamere, minor children, 
that tie may adopt Alma Lamere, and on filing and reading the 
consent of the parents of said minors to the prayer of said petition: 

Ordered that November 4, 1896, at 3 o’clock p. m., be assigned as 
the time for hearing said petition, when all persons interested in 
said matter may appear at the County Court to be held in and for 
said county, aiid show cause why the prayer of petitioner should not 
be granted and that notice of the pendency of said petition and the 
hearing thereof be given to all persons interested in said matter by 
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the publication of this order and notice in the Pendeir Times for a 
period of three weeks from the date hereof. 

J. M. CURRY, 

County Judge. 


Pender, Oct. 6, 1896. 


Exhibit “A-5.” 


State of Nebraska, 

Thurston County, ss: 



M. IV. Murray, of lawful age, being duly sworn, deposes and says 
that he is the publisher of “The Pender Times,” a weekly newspaper 
printed and published at Pender, in said county add of general 
circulation in said county; that the annexed notice, which is a part 
of this proof of publication, was published in said paper, and 
28 not in a supplement, for three consecutive weeks, the first 
publication being the 9th day of October, 1890, and the last 
publication on the 23rd day of October, 1896; that said newspaper 
during all of said time had a bona fide circulation of iUore than 200 
copies weekly and had been published within said county for more 
than 52 successive weeks prior to the commencement pf said publi¬ 
cation, and was printed either in whole or in part in an office main¬ 
tained in Pender, the place of publication. 

M. W. MURRAY. 

Subscribed and sworn to before me this 25th day of (October, 1896. 


State of Nebraska, 

Thurston County, ss: 


I hereby certified that this is a true copy of the original notice 
and proof of publication. ! 

[seal.] (Signed) J. M. CURRY, 

Coujity Judge. 

29 Exhibit “A-6.” j 

State ok Nebraska, 

County of Thurston, ss: 

At a session of the County Court held in and for said county at 
the countv court room in Pender, on the fourth dav of November, 
A. D. 1896. 1 

Recorded -Tan. 19, 1897. ! 

Present: J. M. Curry, County Judge. 

In the Matter of the Adoption of Alma Lamere and Julia Lamere, 

Infants. i 


Be it remembered that on the oth day of October A. D. 1896, 
My Soul Tiebault, of the said county, filed his duly verified petition 
praying that the said infant children might be legally: adopted by 

3—3418a • I 
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him, and that, on the same day, the said Joseph A. Lamere and 
Florence Lamere, parents of said children, filed their duly verified 
petition praying for and consenting to such adoption. 

And that, on the same day, this court caused to be filed and en¬ 
tered of record an order of hearing, assigning November 4, A. D. 
1896, at three o'clock p. m. at the county court room, as the time 
and place of hearing when and where all persons in interest might 
appear and show cause, if any there be, why the prayers of the said 
petitioners should not be granted; and in and by the terms of such 
order of hearing, it was directed that notice of the pendency of the 
petitions be given to all parties interested therein by publication 
of the order of hearing in The Pender Times, a weekly 
30 newspaper, for three successive weeks prior to the said day of 
hearing. And that on this the said day of hearing due 
proof of the publication of the said order of hearing, as requested 
by law, was made and filed. 

And that thereupon the court proceeding to an examination in 
the premises, no one appearing to oppose or contest, finds that the 
statements in the said petition are true, and that the said My Soul 
Tiebault is a proper person to adopt the said infants. 

It is therefore considered, adjudged, and decreed that the said 
infant children be, and they hereby are, fully and legally adopted 
bv the said Mr Soul Tiebault, and that the said children shall be 
known by and have the name of Alma Lamere Tiebault and July 
Lamere Tiebault, respectively; and that the said children shall have 
all the legal rights, privileges, immunities and heirships, as if they 
had been born to the said Mv Soul Tiebault in lawful wedlock. 

V 

In witness whereof, I have hereunto set my hand and the seal of 
the said Countv Court, at Pender, this Nov. 4th, A. D. 1896. 

[seal.] ‘ J. M. CURRY, 

County Judge. 

Recorded Jan. 19, 1897. 


31 Exhibit “B.” 

Apr. 29, 1919. 

Land-Sales. 

88992-07. 

Inheritance, 

Mv Soul Tiebault: 

Winnebago. 

The Honorable the Secretary of the Interior. 

Sir: 

The matter which I now have the honor to submit, and on which 
I respectfully ask your careful consideration, covers the claim of 
certain persons, nieces and nephews, and another claiming as such— 
all next of kin of My Soul Tiebault, a deceased Winnebago Indian of 
Nebraska, to the 160 acres of land (No. 184 and No. 18414 on the 
allotment schedule) and 40 acres inherited by him from a prior 
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deceased daughter, Clara Tiebault, No. 185, all allotted under the 
provisions of the Act of February 8, 1887 (24 Statj L., 388), as 
modified by the Act of February 28, 1891 (26 Stat. Li, 794). The 
property with rentals which have accrued since September 1913 is 
probably worth at this time $18,000 to $20,000. 

The claimants above seek reversal of a finding made on January 
11, 1913, awarding the inheritance to Julia Lamere “Tiebault” and 
Alma Lamere “Tiebault,” aged thirteen and one year respectively, 
daughters of Joseph Lamere, whose claims were based on an alleged 
adoption decree entered on the petition of My Soul Tiebault. 

The case came before this Office about the same time as the Grace 
Cox inheritance case (Omaha), in 1912, on the Federal Court record 
and hearing by the Department’s Special Examiner. A find- 

32 ing as to heirs had been pending six years. No recognition 
whatever had been given the adoption decree at the agency 

or in the Office. In fact, nothing was known of it, as the corres¬ 
pondence, the testimony and the agency records sho[w, until nine 
years and four months after it had been entered. Knowledge of its 
existence was purposely withheld, as it seems, from the relatives of 
the descendent and from agency officials until after the allottee’s 
death. 

The attached memorandum sets out the correspondence and cites 
briefly from the testimony on the crucial facts. It was carefully 
prepared and reference to it is invited, as that avoids! encumbering 
out discussion of the law and the facts. 

The adoption decree was entered November 4, 1896* on a petition 
filed on October 5, 1896. The allottee died on or about February 
10, 1906, at the age of 80 years, without lineal descendants, having 
survived his children, wife, father, mother, brothers and sisters. It 
is essential to recite briefly certain facts as to his mode of life. He 
had lived on his allotment in a house which he had fpr many years 
shared with various relatives, who while with him cared for him. 
Among these at different periods were Mrs. Mary Owen (1891 to 
1897), Clarence Fisher and wife (a niece), James Yellowbank and 
wife (a niece and for for sometime between 1893 and 1897 Joseph 
Lamere and family of four or five children. The exact period of 
the residence of the Lamere familv in the Mv Soul Tiebault house 

%J •j 

is not given by any witness. From Julia Lamere’s deposition it 
would appear that it was from 1892 or 1893 ialmost to the 

33 year of his death; but as she was in a non-reservation school 
continuously from 1893 to June 1906. except for occasional 

short summer visits, none of which were later than 1901, and some 
of these years the family was living in Pender, it is plain that her 
statements were without knowledge or that she was Confused as to 
the period. After his house burned (sometime in 1904) Tiebault 
lived in the familv of Clarence Fisher on another allotment. In 
1905, a nephew, Frank Tebo, built him a house on thes My Soul Tie¬ 
bault allotment and they lived together there until his death. His 
second wife, Jane, whom he had married about 19()0, died, with 
their infant child, in the old house about the vear 1901. Those 
who knew him well testify that he was so addicted to liquor as to be 
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a reputed drunkard. Joseph Lamere, the natural parent of Julia 
and Alma, was a mixed blood Indian of such intelligence and local \ 
prominence that in 1896 and 1897 he was one of the County Com¬ 
missioners for Thurston County. He attended to the renting of 
Tiebault’s land, collected the rentals and it seems assumed the office 
of business manager for him. It is alleged with much frequency \ 
that Lamere furnished Tiebault whiskey at different times. Lamere 
admits that they did occasionally drink together at his own house. 

The next of kin insist that the adoption decree is wholly invalid, 4 
by reason of irregularities in procedure affecting the court's juris- 
diction and for fraud practiced in procuring it. It is true that all 
knowledge of the existence of the judicial relation afterward claimed 
for the Lamere children was cautiously kept from the Government 
officials and from the Indians generally. The children never used 

the name Tiebault. Their father continued to represent him- v 

34 self as their legal father; continued to draw their annuities ' 
as before and to keep the infant Alma in his own family y 

until she was six years old, when he signed the required consent as 
her parent and guardian and placed her in a non-reservation Indian 
school. He kept both in non-reservation schools, consenting as 
“parent and guardian” to Julia's transfer to Haskell Institute, Law¬ 
rence, Kansas. He continued to rent her allotment and to handle 

her monevs. It was ordered in the decree “that the said children 
«/ 

shall be known bv and have the name of Alma Lamere Tiebault and 

1/ -4 

Julia Lamere Tiebault, respectively,” but this was not followed until 
suit was begun to gain possession of the land. On March 2, 1906, 
the Superintendent reported his first knowledge of the matter and 
asked instructions. On March 29, 1906, he was directed— 

not in any way to recognize the children of Joseph A. Lamere as the 
legal heirs of My Soul Tiebault and not to pay over to him as his 
children any part of the rentals coming from the estate. 

He was further instructed, if any steps were taken by Lamere to 
secure title to the lands through the probate court, that the nieces 
and nephews of the decedent should “be provided with proper legal 
representation.” Joseph Lamere, through his attorney, Thomas L. 

Sloan, soon petitioned the county court for letters of administration, 
alleging that his two children were the legally adopted children of 
My Soul Tiebault and his heirs. Gn April 30, 1906, this Office was 
advised of the suit. On May 17, 1906, the Attorney General was 4 
asked to direct the U. S. Attorney at Omaha to appear and represent 
“the natural heirs” in any suit that might be brought, and he issued 
such instructions on May 18, 1906. 

35 Before the suit came to trial McKay v, Kalyton (204 U. S. 

458) declared against all jurisdiction in the State courts in¬ 
volving Indian trust lands or titles. Suit was then begun (1008) 

in behalf of the Lamere girls in the Federal court at Omaha. But r , 
all jurisdiction in this court in Indian inheritance matters was 
terminated by the Act of June 25, 1910 (36 Stat. L., 855), and 
Bond v. United States (181 Fed. 613) and like decrees of other 
courts where cases similar to this one were pending. In 1912 the 


/ 
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court record was certified to this Department, and GL M. Tunison, 
as Special Examiner, took some further testimony. 

The following paragraph from the report made to the Interior 
Department on December 4, 1912, by the then Acting iCommissioner 
indicates that he was influenced to conclude all the isdues settled, by 
the fact that a demurrer had been overruled in the Federal Court : ' 

When the United States Court was exercising jurisdiction of the 
case the next of kin, by demurrer, raised all questions pertaining to 
the irregularities in the adoption proceedings and as to the juris¬ 
diction of the court granting and issuing the decree of adoption, 
which were argued, passed upon and overruled by the court, which 
sustained said proceedings as valid and binding upbn the parties 
thereto. y 1 if I 

The demurrer denied the jurisdiction of the county court to enter 
an adoption decree which could affect the descent of lands held in 
trust by the United States under the Act of February 8, 1887 (24 
Stat. L., 388) ; denied also the jurisdiction of that (hurt over the 
parties by reason of irregularities in procedure and i by reason of 
fraud alleged in procuring the decree. It was overruled but ex¬ 
ceptions were noted and answer ordered, after which the matter was 
referred to a master for the taking of testimony. No issues therefore 
were concluded in that unfinished suit. Department adjudi- 
36 cation of 1913 assumed that the adoption record was in sub¬ 
stantial conformity to the statutory requirements and ap¬ 
plied the theory that— 

* 

the judgment of a court of record regular on its face imports ab¬ 
solute verity and is not subject to collateral attack on any grounds. 

However, numerous authorities in Nebraska and elsewhere uphold 
this right of collateral attack, as the following show: 

Dryden v. Parrotte (61 Neb. 339) — 

A judicial order or judgment cannot be attacked collaterally unless 
affected by some jurisdictional informity. 

Bailey on Jurisdiction, Vol. 1, Sec. 172a, citing bavanaugh v. 
Smith (83 Ind. 380) — 

One who shows that there was no jurisdiction of the| person is not 
driven to direct attack, but may assail the judgment wherever it 
confronts him. 

From Fitzhugh v. Custer (4 Tex. 391) Thoughw^nim v. Rod¬ 
riguez (4 Tex. 468) — 

This (want of jurisdiction) may always be set up when a judg¬ 
ment is sought to be enforced or any benefit is claimed under it; and 
this is not inconsistent with the principle which ordinarily forbids, 
the impeachment or contradiction of a record. 

Ferguson v. Crawford (70 N. Y. 253), and Putnam v. Man (3 
Wend. 202)— 
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The want of jurisdiction in a court rendering a judgment may be 
shown collaterally whenever any benefit or protection is sought 
under the judgment. 

Harwood v. Wylie (70 Tex. 538, 7 S. W., 789)— 

A court should not hold an administration valid even in a col¬ 
lateral attack when it is shown to have been obtained for fraudulent 
purposes or the merits violative of express law. 

Grier v. Grier (2 Gray, 361) — 

Fraud was a matter of fact and if used in obtaining a judgment 
was a deceit on the court and hurtful to strangers who, as 

37 they would not come in to reverse or set aside the judgment 
must necessarilv be admitted to aver it was fraudulent. 

McCormick Harvesting Machine Co. v. Stires (Nebraska), 94 N. 
W. 629, 630— 

If the court had no jurisdiction over the person of the defendant 
it is apparent that the judgment it assumed to enter was absolutely 
void. 

We do not think that Sec. 602 (vacating or modifying judg¬ 
ments) was intended to apply where no valid judgment had in fact 
been entered and where the proceedings of the court were abso¬ 
lutely void for want of jurisdiction. 

It is insisted bv the Lamere claimants that the decree could have 
been attacked by the next of kin in a direct proceedings in equity; 
or that an appeal from the decree might have been taken within the 
statutory period. It is true that the next of kin, who were pre¬ 
sumptive heirs at the time of the proceedings, might have begun an 
action in equity for vacation of the decree as in Tucker v. Fiske 
('154 Mass. 574) or Phillips v. Chase (89 N. E. 1049) had not their 
ignorance of the existence of the decree made such a course impos¬ 
sible. Their failure thus to proceed could not legally preclude a 
prosecution of their claim as heirs; for— 

One not a party to an action nor notified of its pendency, having 
no opportunity or right to control the defense, to introduce or cross- 
examine witnesses or to prosecute a writ of error from the judgment 
therein is not bound bv such judgment. (Hale v. Finch, 104 U. S., 
26.) 

We shall be guided by the principles governing the Nebraska 
courts in their consideration of judgments introduced in suits as 
evidence of the legal rights of those claiming benefits under them. 

In Snyder v. Critehfield (Nebraska)—62 N. W., 306, 307—the 
court maintained the right of collateral attack on the grounds 

38 of fraud, collusion or other jurisdictional considerations, fol¬ 
lowing and citing various former pronouncements of its own 

and well known cases in other courts, viz: Faster v. Currie (Ne¬ 
braska)—94 N. W., 995, 996; Thompson v. Whitman (18 Wall. 
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457); Phoenix Bridge Co. v. Castleberry (131 Fe<j. 175, 177); 
Michaels v. Post (88 U. S., 398); Daniels v. Benedict (50 Fed. 
347); to some of which reference will again be made; and to Eayrs 
v. Nason (74 N. W., 408, 410) and Eglutter v. Mo. Pac. Rv. Co. 
(74 N. IV., 255, 256). Such right is therefore fully established in 
Nebraska. 

The Supreme Court of the United States on May 22, 1916, in 
reversing the order of the Court of Appeals for a writ of mandamus 
(Lane v. U. S. ex rel. Mickadiet—241 U. S., 201) virtually con¬ 
firmed the Secretarial authority and obligation to consider in heir¬ 
ship matters all issues of law and fact which may arise; otherwise, 
as the court said— 


it would come to pass that although the property was yet in the con¬ 
trol of the United States to carry out the trust, there -would be no ab¬ 
sence of all power both in the administrative and judicial tribunals 


to correct an order once rendered, however complete 
proof of the fraud which had procured it. 


might be the 


The argument of Lamere counsel places a very constructed mean¬ 
ing on the words of Chief Justice White quite out of harmony, as it 
appears to me, with the decisions as a whole. The appeal court’s 
conclusion that the trial court had jurisdiction to issue a writ of 
mandamus, rested, as pointed out by the Chief Justice White, “solely 
upon the existence of an assumed exception to the general rule” that 
courts cannot properly interfere with the administrative functions 
of the Land Department. In the judgment entered on May 
39 22, 1916, that assumed exception was analyzed under two 

headings or considerations (a) and ( b ). Examining these 
separately, first as to (a) which was briefly stated as 

The want of power of the Secretary to reopen or reconsider the prior 
administrative order recognizing the relators as the heirs of the de¬ 
ceased allottee—an absence of authoritv which it is deemed re- 

«/ 

suited from the provisions of the act of 1910— 


The Supreme Court declared that: 

The words 'final and conclusive’ describing the power given to 
the Secretary must be taken as conferring and not ds limiting or 
destroying that authority. In other words they must; be treated as 
absolutely excluding the right to review in the courts, ad had hitherto 
been the case under the act of 1891, the question of fjact as to who 
were the heirs of an allottee, thereby causing that question to become 
one within the final and exclusive competency of the administrative 
authoritv. 

V I 

The second (5) which resolved itself into 


the further absence of all authority of the Secretary to I disregard the 
decree of adoption of the Nebraska court by collaterally questioning 
the same in order to deprive of the status of adoption which that 
decree it is insisted had conclusively fixed as against all the world 
under the law of Nebraska— 
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is the one and onlv consideration with which we are now concerned, 

4 / / 

since all dispute on the first is qui-ted by the opinion just cited. On 
this ( b ) the court said: 

So far as the Nebraska decree is concerned the mistake upon which 
the proposition proceeds is obvious, since, conceding the premise 
upon which it must rest to be well founded, it affords no ground for 
preventing by judicial action the exercise by the Secretary of his 
power to determine the legal heirs and in doing so to ascertain the 
existence of the Nebraska judgment, the jurisdiction ratione ma¬ 
teria of the court bv which it was rendered and the legal effect 
which it was entitled to receive under the laws of Nebraska. 

The premise, conceded by the court (in the absence of denials by 
the Government) “to be well founded” upon which the finally re¬ 
jected proposition rested—i. e., the Secretary’s further absence of all 
authority to disregard the adoption decree by collaterally at- 

40 tacking it—is found in the Lamere’s petition and briefs and 
consists in their contentions. 

(a) That the adoption proceedings were regular and in conform- 
itv with the statutes of Nebraska; 

(b ) That the statutes and courts of Nebraska require no more 
than “substantial compliance” with those statutes; and 

(c) That the children “from and after the granting of said decree 
of adoption, except while attending school, resided with and sus¬ 
tained toward My Soul Tiebault the relation of parent and children 
up to and including the date of his death. 

These assertions and contentions were entirely irrelevant to the 
real issue before the court. That issue was not the adoption but the 
right of the Secretary to withhold a patent and to reconsider the 
whole heirship matter. The introduction of these contentions was 
to serve no other purpose than to cloud that one issue. Having no 
place in a consideration of the real issue the Government disregarded 
them, and made no statement as to the regularity of the adoption 
proceedings and the conduct of the parties. The appeals judgment 
bears the impress of influence upon it of equities made so strongly 
apparent in these undenied allegations. 

They are all before us properly now, fully elaborated, extended 
and argued in the briefs of Messrs. Brown & Baxter, attorneys for 
Julia Lamere Mickadiet and Alma Lamere Tiebault, and denied in 
the briefs of Messrs. Keefe & Kappler, attorneys for the children of 
Frank Tebo, Sr., and Mr. H. C. Vail, attorney for William Tebeau. 

Lamere counsel insists on pages 52 and 53 of their printed brief 
(marked 19109-1917) that the premise conceded by the 

41 Chief Justice was 

that the contestants cannot here question the validity of the adoption 
decree, and that the Secretary has no power to ignore it. 

and that the view of the appeals court was accepted in Mr. Justice 
White’s discussion of the Nebraska decree. It has never been pro¬ 
posed to “ignore the adoption decree” by casting it aside without 
inquiring into its validity. The right so to inquire into the court’s 
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jurisdiction over the parties and the subject matter anci to enter the 
decree has already been sustained. 

The doctrine of privity is also invoked as a bar to ariy inquiry on 
the part of the decedent’s next of kin or in their behalf. But even 
if it be conceded that there is present a relation of privity, and we do 
not concede it, the right of an original party to question the juris¬ 
diction of the former court for fraud or other cause id sustained in 
Jaster v. Currie (Nebraska) 94 N. W., 995, 996—and Daniels v. 
Benedict (50 Fed. 347) . 

r The relation of privity is explained in Black on ‘‘Judgments,” 
Volume 2, as follows: 

Sec. 549. If a person is bound by a judgment, as a privy to one of 
the parties, it is because he has succeeded to some rigljt, title or in¬ 
terest of that party in the subject-matter of the litigation, and not 
because there is privity of blood, law, or representation between them, 
although privity of the latter sort may also exist. 

Sec. 558. An heir is in privity with his ancestor, and a devisee 
with his testator, so that either is concluded by an adjudication 
which was an estoppel upon his source of title. "Thus a judgment 
against a party in a suit brought by him as owner, for the recovery 
of certain land, may be pleased as res judicata in a subsequent 
petitory action for the same land brought by his heirs. Of course in 
such a case as this the conditions of privity are fully met. For the 
heir or devisee both claims under the former owner and after the 
judgment constituting the estoppel. 

42 Sec. 600. Note: “No party can ever be estopped or in any 
way prejudiced by any judgment or decree, if the record in 
the first suit on its fact shows that he had no opportunity to be heard 
in opposition to the entry of such judgment or decree.’’ 

The Nebraska court in Sorensen v. Sorensen (see 98! N. W., 837) 
says this regarding conclusiveness of a judgment in rem. and as to 
“privity” (an adoption has been held to be a quasi-rem. proceed¬ 
ing) : 

“A judgment in rem. is binding and conclusive on all persons as 
to every matter necessarily involved in an adjudication upon the 
status of a person or thing which is the subject matter of a proceed¬ 
ing; but in collateral matters it is binding only upon those who 
actually litigated such matters, and their privies. Privity does not 
arise from mere relationship by blood or affinity, nor because two 
parties may have an interest in "the same subject matter! of litigation. 
It implies a relationship by succession or representation. 

The legal title rests in the United States. The title of the de¬ 
ceased allottee is not an issue here. The land has not been in- 
cumbered by any lien or mortgage. Whoever the legal heirs may 
be, they will succeed to an unimcumbered trust estate, and their 
privity will then be established. j. 

The nieces and nephews, as next of kin, are entitled finder the 5th 
provision of Section 4930 of the laws of descent of Nebraska in 
force in 1906 (see Cobby’s Annotated Statutes of Nebraska, 1903 
Edition) to inherit this estate unless the interposed claim of the 

4—3418a ' 
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Lamere children as judicial children of My Soul Tiebault be found 
valid. Section 1127 of the Nebraska Statutes provides: 

In pleading a judgment or other determination of a court or 
officer of special jurisdiction, it shall be sufficient to state that such 
judgment or determination was duly given or made. If such allega¬ 
tion be controverted the party pleading must establish, on trial, the 
facts conferring jurisdiction. 

46 It is not for a court to look for substitutions of this char¬ 

acter. It therefore rests on the adoption claimants to prove 
the validity of the decree. The evidence proves that the whole in¬ 
tent of Joseph Lamere was to gain title and possession of these trust 
lands for his children on the death of the allottee, and to obtain 
partial support for them from the allottee during his life. This 
could be realized only through the personal relation of filiation 
which the proceedings and the judgment were to establish. A rela¬ 
tion of privity will exist between the decedent and heirs but on whom 
this relation will operate cannot be told until the heirs are actually 
determined. There is nothing to estop any claimant from asserting 
and proving that he was in fact next of kin to the decedent; that a 
judgment interposed to destroy that relation and his rights under it 
is void, and that he is the legal heir, and the person on whom the 
relation of privity may operate. 

The United States as trustee, for the allottee and for his heirs, 
whoever these heirs may be, having had no notice or opportunity to 
be heard in the proceedings of 1896, cannot be estopped from attack¬ 
ing a decree affecting the property rights of its cestui que trustents. 
To cite here the many decisions declaring the peculiar powers and 
obligations of the Executive Department with reference to Indians 
and their rights and property would only extend our discussion. The 
attitude maintained in the Interior Department with reference to 
judgments affecting ihe domestic status of claimants to the public 
lands is shown in the cases of Lee v. Johnson (116 U. S., 48) and 
Leonard v. Goodwin (14 L. D. 571). Wallace v. Adams 
44 (204 U. S., 415) and Lowe v. Fisher (223 U. S., 95, 107) 

declare the Secretary’s jurisdiction in public land and Indian 
matters to be the same in all essential particulars. 

Jurisdiction to inquire into legal proceedings and judgments af¬ 
fecting the domestic relations of persons claiming the benefits of the 
Federal pension laws is assumed, notwithstanding the pension laws 
do not expressly confer any judicial powers. Such quasi-judicial 
powers are held to be inherent in Indian and public lands adminis¬ 
tration. See the Frances A. Monholland (7 Pension, 494), Malona 
W. Wiley (15 Pension, 286), and Melissa Boyd (14 Pension, 279) 
cases. 

In the Goodwin case the judgment made Mary Goodwin a femme 
sole and entitled her to make entry on the public land. The Secre¬ 
tary held the decree valid only after satisfying himself of the good 
faith of her proceedings. He said. 

I take it, where the rights of third parties are imperilled and it is 
shown that by fraud and collusion a decree of divorce is obtained and 
by reason thereof the wife is entitled to do, as a femme sole, that 
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which her husband or herself could not do while the marital relation 
existed, the Department may inquire into the bona /ides!of the judg¬ 
ment, and if it is found that for the purpose of acquiring title to 
public lands, it was procured by fraud and collusion, the entry may 
be canceled. It is only on the theory that this divorce proceeding 
will be considered. 

The interest of the United States and its right to hpld a decree 
void after ascertaining its fraudulent nature is the point!in the Mon- 
holland case. The decree was excluded as evidence, and held to be 
without force or effect. The grounds are given: 

In this case, as the Government was neither a party jnor privy to 
said proceedings for a decree of nullity, and is directly interested as 
a third party in the force and effect to be given said" decree as evi¬ 
dence, it may avoid the same on the ground that it was pro- 

45 cured through fraud and collusion, as it is a distinct step in 
the prosecution of appellant’s claim for restoration of pen¬ 
sion, and said decree will not be received to invalidate the claimant’s 
said marriage for the purpose of restoring her name to! the pension 
rolls as the widow of said soldier. 

In the Melissa Boyd case the Secretary said: 

The Department announces that it will hold a decree of divorce 
conclusive, in the administration of pension affairs, when such decree 
shows upon its face necessary jurisdiction, and the record recites the 
jurisdictional facts on which such decree was based, reserving to it¬ 
self, however, the right to inquire into any and all facts which may 
show or tend to show that fraud was perpetrated upon /he court by 
any party to the decree for the purpose, directly or indirectly, of 
affecting pensionable rights. And this it does, not by virtue of any 
express statute, nor by any rule of law, invariably followed by ap¬ 
pellate courts, although a goodly number of precedents for "such 
procedure could be cited; but upon the broad groudd of public 
policy, in that in the administration of the pension laws the ends of 
justice may not be defeated. 

The object attained in Department land and pension adjudica¬ 
tions is that sought in the various courts. (See U. S. v. Henry W. 
Collins, July 10, 1918 — Fed. — advance sheets—to prevent accom¬ 
plishment “by indirection” of something not contemplated by law.) 

The opinion of the Solicitor General given in answer to a ques¬ 
tion by Justice McKenna during the argument before the Supreme 
Court was made the subject of some discussion in the attorneys’ 
brief. That dispute is settled by the Solicitor’s statement in a letter 
addressed on March 21, 1917, to Mr. Charles J. Kapplek He said: 

I very distinctly remember the inquiry and also my reply. The 
brief quotes me correctly so far as it goes, but omits the qualification 
which 1 attached to my reply which was in effect that the Secretary 
of the Interior would have no right to question the legality of the 
decree of adoption except upon grounds going to the jurisdiction of 
the court. 

We think the cases above cited are convincing as to the 

46 inherent Secretarial powers and meet the argunjents on col¬ 
lateral attack and privity. The Nebraska judgment is vul¬ 
nerable on attack under two heads: 
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(a) For gross irregularities in procedure, resulting in failure of 
jurisdiction over the parties. 

( b ) For fraud and deception practiced in its procurement. 

The procedure for the adoption of children in the State of Ne¬ 
braska in force in October and November 1896 is found in the Code 
of Civil Procedure, Pt. II, of the Compiled Statutes of Nebraska, 
1881, with Amendments 1882 to 1895 (Sections 796 to 800). A 
copy is a part of Part 7 of the record and is set out in the attached 
memorandum, pages 12 to 14. 

The adoption record as certified appears in different parts of the 
heirship file. It may be more easily read in the Transcript of 
Record certified to the Supreme Court of the United States in case 
No. 449, pages 10 to 14 (Exhibit A to petition for mandamus). 
The irregularities charged are, as briefly as they can be set out— 

1. In the consent or statement of the natural parents; 

(a) Failure to set out that “they voluntarily relinquish all right 
to the custody of and power and control over said children, and all 
claim and interest in and to the services and wages of said children.” 

( b ) Statement was not sworn to before the county judge. 

2. In the petition of My Soul Tiebault; 

(a) The petitioner does not “freely and voluntarily adopt the 
children as his own.” 

( b ) The petition was not signed and sworn to before the county 
judge. 

47 (c) The petition was not signed in the presence of two 

witnesses. 

(See requirements in Sec. 797.) 

3. Further irregularity in that, while the petition and consent 
were defective in not having been sworn to before the county judge, 
the parties were not present in court on the day set for the hearing 
on which dav the judgment was entered. (See Sections 798 and 
799.) 

4. In that the United States, trustee for the allottee, had no notice 
of the proceedings, and inasmuch as the judgment was intended to 
affect the land the United States was a necessary party. 

5. Tn that the publication notice in the Pender Times could not 
be held to be service or notice to the trustee, while the local repre¬ 
sentative in the person of the Winnebago Indian Agent was acces¬ 
sible. 

6. Tn that the return of this notice (on the copy certified) was 
made on October 15. 1896. The files of the Pender Times show, 
however, actual publication in three successive weekly issues and 
the publisher has made affidavit to correct the error in the return. 

Section 1 of the Code of Civil Procedure for Nebraska, of which 
the adoption laws are a part, provides: 

5591 Sec. 1. (Construction of Code.) The rule that the common 
law, with statutes in derogation thereof are to be strictly construed, 
has no application to this code. Its provisions, and all proceedings 
under it, shall be liberally construed, with a view to promote its 
obiect and assist the parties in obtaining justice. 

In Hapman’s Estate, Kcarnev Co. v. Hapman, on May 17, 19-8 
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(Nebraska)—167 N. W., 792), it is said regarding the contents 
of a statute: 

That which is implied is as much a part of the Statute as that 
which is expressed. 

Liberal construction should be invoked only to promote the ob¬ 
jects of the statute and to obtain justice for the parties. Obviously 
when a strict construction is necessary to promote the objects of the 
statute and to obtain justice for the parties a liberal con- 

48 struction is not intended. Section 1123 of the Code pro¬ 
vides : 

In the construction of any pleading, for the purpose of deter¬ 
mining its effects, its allegations shall be liberally construed, with a 
view to substantial justice between the parties. 

On this the Nebraska court in George v. McCullough (67 N. W., 
758, 759) said: 

It does not exact that we shall disregard positive directions, such 
as are contained in the section which specifically sets forth, in terms, 
what allegations will render a petition in an action to recover real 
property sufficient. 

And it was observed in In re Jessups Estate (81 California, 408): 

Liberal construction does not require or authorize the frittering 
away of the written law. 

In Humphreys v. Davis (100 Ind., 274) it is said: 

A statute introducing or creating a new status (as an adoption 
statute does) is not to be construed as a separate and independent 
law, but is to be considered as forming part of one uniform system; 
and 

Equity is a potent influence in the construction of statutes. 
Courts always endeavor to so construe a statute as to ipake it an in¬ 
strument of justice. 

The Nebraska statute (Sec. 796) says that an adoption “ may be 
consummated” in a certain manner; in Section 797, thjat the parents 
“may make a statement in writing before the county judge”; that 
"the party or parties adopting such child may, by stipulation to that 
effect in such statement * * * bestow upon him or her equal 

rights, privileges, and immunities of children born of lawful wed¬ 
lock”; and in Section 799, that if the judge be satisfibd “that such 
proceedings are not for the best interest of the child or children, he 
may refuse to enter such decree * * * “In reciting all 

49 other details of procedure the statute uses the word “shall.” 
In Trail v. Trail (49 S. E., 431) the court said: 

This statute was made for the benefit of creditors and the law is 
where the word 'may’ is used in a statute made for the benefit of 
persons it is not simply permissive, but mandatory and compulsory. 

Black on “Interpretation of Laws” in Chapter 13,j Section 159, 
has it— 

If it appears to have been the meaning of the legislature that a 
party in interest should have an absolute right to the benefit of the 
statute, then the permissive word should be read as ‘shhll’ or 'must.’ 

Endlich on the same subject, Section 435, says: 

Where authority to proceed in courts of justice is conferred by a 
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statute and where the manner of obtaining jurisdiction is prescribed 
by statute, the mode of proceeding is mandatory and must be strictly 
complied with or the proceeding will be utterly cold. 

See State v. Twin Citv Telephone Company (Minnesota)—116 
N. W„ 835,- 837; Bachelor v. Korb (Nebraska)—78 N. W., 485; 
Card v. Dean (Nebraska)—120 N. W., 440; and Watts v. Dull—184 
Ill., 86—exacting strict compliance. 

In Bishop v. Huff (Nebraska)—116 N. W., 665—on a petition 
for injunction, it was held that— 

The rule that under the code pleadings should be liberally con¬ 
strued does not apply in applications for an extraordinary writ; 

and 

We have no reluctance in applying the strict rule of construction 

in this case for the reason that an examination of the record shows 

that the case is reallv without merit. 

%/ 

Counsel for the next of kin appropriately urge upon our attention 
the naturalization cases, U. S. v. Solomon Louis Ginsberg— 

50 273 U. S'., 472 (April 9, 1917), and U. S. v. Iver Ingebret- 
son-Ness (December 10, 1917), which makes strict statutory 

compliance essential to the validity of that species of adoption de¬ 
crees. 

The case of Ferguson v. Herr (64 Nebraska, 663; 94 N. W., 542) 
discusses the purposes of the adoption statutes, classifying them as 
“peculiarly beneficent and altruistic” “wholly humane”; intended to 
prevent misery; to promote “happiness of a most permanent and 
lofty character”; to furnish a means whereby “childless parents 
(may be) provided with objects upon which to bestow their affec¬ 
tions, and orphans (be) snugly entrenched in home of comfort, and 
even of luxury, brought thereby under the most valuable of in¬ 
fluence, and, perchance, saved from swelling the ranks of the 
vicious and criminal”; and, adopting the language used in Parsons 
v. Parsons (101 Wis., 76; 77 N. W., 147), concludes that “no nar¬ 
row construction should be indulged in that will tend to defeat a 
result so obviouslv intended, and in every wav so beneficial.” 

The effect of an adoption by My Soul Tiebault, had its terms boon 
carried out, would have been distinctly adverse to their moral in- 
terests and their physical needs, for he had no means of caring for 
a one year old and a thirteen year old girl; to try or to pretend to 
try to place such children in surroundings and under influences so 
detrimental was in violation of the purpose of the adoption statute 
and a liberal construction of the proceedings would be a gross viola¬ 
tion of the spirit and the letter of the law. Tn every case cited to 
show the sufficiency of a substantial compliance with the terms of 
•the statute there was predominant an element of good faith, 

51 and a fulfilled relation. The children had in fact lived with 
their adoptive parent and custody, control and service had 

passed from the natural parent or guardian to the adoptive parent; 
so that to hold those adoptions to be without legal force would have 
been as much a violation of justice as it would have been to deprive 
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children of the blood, of their inheritance. The following extracts 
from cases cited by counsel illustrate this: 

McKeag Estate (141 California, 403—“with a view to sustaining 
the assumed relationship”—and to avert defeat of “delations which 
the adoptive parents always recognized and never questioned.” 

Flannagan v. Howard (200 Illinois, 396)—to sustain proceedings 
“where every material provision (relation) had been Complied with,” 

Cubitt v. Cubitt (74 Kansas, 353)—to support an jadoption where 
“the parties voluntarily sulmiit” and “where the parties interested 
acquiesce in an act thereon for many years.” 

Parsons v. Parsons (77 N. W., 147)—“Clearly she (the appellant 
and adoptive parent) cannot be aided by a court toj do- that to the 
injury of the person she was instrumental in locating in her family 
as her adopted son.” 

Ferguson v. Herr (94 N. W., 542)—where “after many years had 
elapsed during which all parties appear to have bedn content with 
the event of the proceedings” and the shid had lived kith the adopt¬ 
ing parent from infancy to majority. ifl| 

Milligan v. McLaughlin (94 Nebraska, 176)—to sustain a case 
“where the facts are that all of the interested parties j appeared” and 
“the child is surrendered to the custody of and remaiqs in the family 
of the adopting parent.” ; 

In re Williams (102 California, 70)—where “an gdoptive parent 
voluntarily enters into a contract of adoption and receives in his 
lifetime the benefits from the relation thus created.” 

Nugent v. Powell (Wyoming)—32 Pac., 323—a liberal construc¬ 
tion to sustain a relation where orphan children and childless par¬ 
ents had been benefited and made happier. 

52 Lynn v. Hockaday (61 S. W., 889)—“Like a bud that 
has been cut from its natural stem and grafted into a foreign 
tree she grew into the family and became part of his very life. 
Everything that adoption contemplates was accomplished.” 

Johnson's Estate (98 California, 531) ; Van Mater v. Sankey 
(Illinois)—39 Am. St. Rep., 20; In re Herrick’s ^state (Minne¬ 
sota)—144 N. W., 455—also cover cases where benefits arising from 
the adoptive relation had been mutually enjoyed. 

Peterson v. Bauer (Nebraska)—119 N. W., 764—“An oral con¬ 
tract to adopt the daughter of a stranger and leave her property by 
will may be enforced where it has been fully performed by the child 
and is established by clear evidence.” 

As the Nebraska court held in First National Bank v. Goodman 
(75 N. W., 846), “In a civil trial a preponderance Of the evidence 
proves any issue.” Here the facts as to good faith and fulfillment 
are just the reverse. The Lamere children never lived with Tie- 
bault as his children. They never used the name T^ebault in con¬ 
nection with their own in school or elsewhere and even forgot to use 
it when applying for a patent in fee. On page 4 of brief (19109- 
17) counsel assert (and in all arguments asserted) jthat. they con¬ 
tinued the name Lamere because they had allotments under that 
name and that female Indians have always continued to be carried 
on the rolls under their maiden names and to transact business 
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under such names. The facts are that Alma Lamere had no allot¬ 
ment, and allotted women add to their allotment names the name of 
their husband. In Office and Agency correspondence identification 
is frequently required. Ticbault never received any benefit of com¬ 
panionship or service from either and never exercised a single office 
as parent of either and it was not so intended, the whole object being 
to obtain the income from his lands for the children’s partial sup¬ 
port and title by descent. There was no humane or altruis- 

53 tic element in the transaction; the objects were wholly mer¬ 
cenary and without any consideration to justify a liberal 

construction of law or proceedings. The preponderance of evidence 
shows that the signature, “My Soul Tiebault, his mark,” on the 
petition was in the handwriting of Thomas L. Sloan and was not 
written in the judge’s presence; that the judge could not tell 
whether questions and answers were correctly interpreted; that he 
assumed that Sloan was acting as attornev for both: that the signa- 
ture, “Florence Lamere, her mark,” was written by Sloan, but not 
in the presence of the judge and that the judge did not see Oliver 
Lamere and Thomas McCaulev attach their names as witnesses; 
that there was Only one hearing—on October 5; that the matters 
. contained in My Soul Tiebault’s petition and stipulation and their 
effect were not explained to him; that it was not concealed from the 
judge that the purpose was inheritance, but that it was the predomi¬ 
nant purpose he only learned “after the matter was disposed of.” 
The petition and stipulation expressed Lamere’s will rather than ■ 
Tiebault’s. 

On October 5, 1896, when, it is assumed, the petition and “con¬ 
sent” were presented to the court, the judge ordered notice by publi¬ 
cation and set November 4, 1896, as the date for a “hearing of said 
matter,” as required in Section 798. The judge’s testimony, how¬ 
ever, indicates that the judgment was entered without such hearing. 

Section 797 contained the requirement— 

In all cases where such child shall be of the age of fourteen years 
and upward, the written consent of such child shall be necessary to 
the validity of such proceeding. 

54 The Winnebago annuity roll for April 1883 (see photostat 
copy of the appropriate page) shows the receipt by Joseph 

Lamere of annuities paid to or for members of his family. His 
children are given as Margarette—age 5; Alex.—age 7; daughter— 
age 5/12, born November 4, 1882. (This was Julia.) She was 
legally 14 years old on the morning of November 3. (See Black- 
stone-Sharswood, Vol. 1, page 463, and Note; The State v. Clarke— 

3 Harring., 55/; and Hamlin v. Stevenson—4 Dana, 597.) 

In Ferguson v. Herr (94 N. W., 545) the court said: 

There is no adoption until there has been a decree rendered 
* * * That the consent of the child, if over fourteen years, is 
made imperative, is obviously just, as the law wisely looks upon the 
wishes of the dhild, as soon as its accumulating years permits of a 
realization of its own best interests as being matter of substance. 
Hence the specific provision, founded on principle, that the validity 
of the adoption of a child of the age of fourteen years must look for 
its basis in the consent of the child. 
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Her written consent was an essential preliminary to the courts 
jurisdiction over her and to a valid adoption. Her consent does not 
appear nor was it asked. From her own testimony we! can but infer 
that it would not have been given voluntarily. But, aside from the 
jurisdictional defect by omission, there was a fraudulent conceal¬ 
ment. The judge had no means of knowing Julia's age. Her 
father did know it. Ilis action I consider sufficient t6 void the de¬ 
cree as to her on the ground of fraud. | 

Fraud, deception and collusion, as alleged, appear—| 

(а) In the attempt to obtain through court proceedings what 
could not be obtained legally, namely, title and possession of a trust 
allotment. 

(б) In not informing the court of the relation of confidence 
existing between the natural parent and the petitioner. 

55 (c) In inducing My Soul Tiebault to coifie into court 
with the promise of giving him the children, \yhen the only 

object was to get his allotment for the children. 

( d ) In not disclosing to the court that Julia was legally 14 years 
old before the date set for the hearing. 

( e) A bona fide stipulation was requisite to jurisdiction; for, 
“Jurisdiction does not attach until the conditions upon which it 
depends are fulfilled." (Ferguson v. Jones—17 Oregon, 219.) 

If such statement (in the stipulation) can with reason be held to 
express the intention to confer the right of inheritance and for the 
purpose of construction we see no difficulty in parties with reference 
to the order made —then the court’s jurisdiction so tp decree does 
affirmatively appear. (Ferguson v. Herr—94 N. W.,|542, 546.) 

For many years, covering the year of the adoption! proceedings, 
Joseph Lamere attended to the leasing of Tiebault’s land and as 
agent for him handled his rentals, and he or the attorney, Thomas 
L. Sloan, helped him cash his checks and seem to have been his 
only advisers. On such a relation Cressler v. Rees (27 Nebraska, 
515)- says— 

A relation of confidence exists within this rule when one of the 
parties has superior knowledge or means of knowledge and knows 
that the other places confidence in him and relies upon his state¬ 
ments. 

On “recourse to the subsequent conduct of the parities” we find 
that My Soul Tiebault was without intentions; that he did not 
“freely and voluntarily” petition, or bestow rights. He complained 
in later years of the results of his association with Lamere, which 
were that he “could not get his money”; that he was told he had 
signed some papers; that if he had done so, it was ivhen he was 
drunk; that he wished to “break” the papers. He was never al¬ 
lowed to exercise any of the offices of parent, but when I Julia wanted 
money she would write her father and it would be sent to her 

56 from My Soul Tiebault’s funds. 

V I 

My Soul Tiebault was an inebriate. The legal presump¬ 
tions are against the validity of the acts of a person whose will is 
weakened bv habitual drunkenness. See German Savings & Loan 

V I C 

5—3418a 
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Society v. De Lash mutt (Oregon) — 83 Fed., 33, Syllabus 2; where 
a deed was held void, in the absence of a confirmative showing that 
the grantor, a person of weak mind, acted on independent advice 
and was not influenced by her relations with her grantee. He was 
her agent and Confidential adviser, and the deed had been given 
while she was in a home for inebriates. 

The confidential relations existing between My Soul Tiebault and 
Joseph Lamere were not disclosed to the judge. Deception and 
undue influence were practiced upon Tiebault in bringing him be¬ 
fore the court for a purpose not explained to him; the purpose was 
not in accord with the purpose of the statute, i. e., to place an orphan 
or destitute child in a home of comfort. The purpose was to obtain 
possession and title to a trust allotment without the knowledge or 
consent of the trustee, and without incurring any obligation toward 
the allottee. 

The want of legal force of acts effected under conditions sug¬ 
gestive of deceit is illustrated in Allore v. Jewett (94 U. S., 498) — 
weakness in will; Selden v. Meyers (20 How., 506)—rextreme dif¬ 
ference of intelligence of the parties; Conley v. Nailor (118 U. S., 
133)—lack of independent advice; Hawkins v. Hawkins (50 Cal., 
558)—illiteracy;; German Savings & Loan Society, etc., v. De Lash- 
mutt (Oregon) - L - 83 Fed., 33—inebriety; and Pafsons v. Parsons 
(66 Iowa, 754)—subsequent declaration of dissatisfaction. 
57 It is not essential to prove any specific act of undue influence 
or fraud; See Rhea v. Madison (151 S. \V., 667), cited in 
Meuth's Executors v. Meuth et al. (164 S. W., 63) — 

It is in rare instances that undue influence can be established by 
direct evidence. Its existence is usually shown by the grouping of 
certain facts and circumstances together. 

The undue influence contemplated by law is often exceedingly 
difficult to establish by proof. It, of necessity, depends largely 
upon circumstantial evidence. (Lischv v. Schrader — 47 S. W., 
611.) 

In Tucker v. Fisk (154 Mass., 574—28 N. W., 1051), the adopt¬ 
ing parent was subject to undue influence from the person alleging 
the adoption, and was induced by that person or his attorney to 
petition the court and to concur in the proceedings. The exercise 
of such undue influence was withheld from the knowledge of the 
court. It was held that the fraud (or undue influence) there prac¬ 
ticed was fraud upon the adopter and upon the court. In Phillips 
v. Chase (89 N. W., 1049), the court defines “undue influence”— 

Undue influence in procuring another to adopt his child means 
the same thing as undue influence in procuring another to make a 
will, for example in favor of his child. It is established that that 
means that the person exercising the influence so far dominated the 
will of the other person as to substitute his will for that of the other 
person with the result that the action brought about by the undue 
influence is not in reality the act of the person whose act it is in 
form, but the act of the person exercising the undue influence; 

and concludes 
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If a decree of adoption is ever to be set aside to prevent a person 
taking or keeping property obtained through his o?svn fraud it can 
properly be done when (as in the case at bar) the adoption was 
originally made not for the personal relations thereby created but 
for its effect upon property. 

58 That these adoptions were declared void on “direct attack” 
as differentiated from “collateral attack” does not change the 

nature or the manner of proving the fraud or tindue influence 
alleged. 

From all the circumstances, we cannot escape the conclusion that 
undue influence was practiced on Tiebault. 

The Ohio court in Grier v. Grier (2 Gray, 361) said: 

Fraud was a matter of fact and if used in obtaining a judgment 
was a deceit on the court and hurtful to strangers. 

Davis v. Calvert (Maryland)—5 Gill, & J., 269—gives large lati¬ 
tude in proving fraud or undue influence and declares that, “Fraud 
vitiates everything with which it is connected.” 

Attention is also invited to the constitutional requirement that 
full faith and credit shall be given the judgment of one State in the 
courts of another State. 

The Nebraska court in Jaster v. Currie (94 N. W., 995, 996) an¬ 
nounced that— 

The constitutional provision and act of Congress above referred 
to, require nothing more than that the judgment shall be given 
precisely the same effect in every other state that itj has in the state 
where it was rendered; 

that a defendant 

was not obliged to litigate any question in a court whose jurisdiction 
over him was obtained by deception and trickery; 

and that. 

Under our system of pleading it was not necessary that he should 
institute an original action for relief * * * In most, if not all, 

of the cases just cited the fraud consisted, as it does in this case, in 
decoying the defendant within the jurisdiction of the court render¬ 
ing the judgment. 

59 Daniels v. Benedict (50 Fed., 347, 353), a collateral at¬ 
tack on a decree of divorce obtained through fraud and col¬ 
lusion, cites from Fermor's Case (3 Coke, 77, 78)—f 

The law so abhors fraud and covin that all acts,! as well judicial 
as others, and which of themselves are just, yet b^ing mixed with 
fraud and deceit are in judgment of law wrongful and unlawful; 

and, referring variously to other cases, says— 

A fraud practiced in the procurement of a judgndent will furnish 
grounds for attacking it in a collateral proceeding. 

Marshall v. Holmes (141 U. S., 589), cited in the above case, is 
to the effect that the Federal court— 
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may, as between the parties before it, if the facts justify such relief, 
adjudge that the party practicing the fraud shall not enjoy the in¬ 
equitable advantage obtained by his fraudulent decree. 

The Act of June 25, 1910, makes this Department the only tri¬ 
bunal where claimants to deceased Indians’ estates may be con¬ 
sidered. and it is not believed that Congress intended considerations 
of equity to be omitted in our adjudications. The application of 
the State law is necessarily modified by Federal enactments, par¬ 
ticularly by the allotment act of February 8, 1887 (24 Stat. L., 
388). In his recourse to equitable principles the Secretary has the 
support of the United States Court in Lee v. Johnson (116 U. S., 
48, 53) where it was said: 

* * * Johnson must be considered not as a bona fide homestead 

claimant acting in good faith, but as one seeking by seeming com¬ 
pliance with the forms of laic, to obtain a tract of land for his son- 
in-law who had previously exhausted his homestead privileges 

* * * Under these circumstances so far from exceeding his 

jurisdiction in directing a cancellation of the entry, he (Secretary) 
was exercising only that just supervision which the law vests in him 
over all proceedings instituted to acquire portions of the public 
lands. 


60 To summarize—Every opportunity and inducement for the 

practice of undue influence and fraud on Tiebault existed in 
his ignorance, senility, inebriety and virtual poverty; in his need 
for an interpreter in all business affairs; in the business competency 
of Joseph Lamere; in their confidential relations; in the want of 
independent advice to Tiebault (for his attorney represented both) ; 
in the absence of any of his own relatives at the proceedings; in the 
use of an interpreter related to Lamere. Lack of all good faith on 
the part of Lamere is proved by his intentional non-relinquishment 
of custodv and control of the children; in Lamere's withholding all 
knowledge of the decree from the Government officials; in his re¬ 
taining a part of TiebaulCs annuity payments and rentals for Julia. 
The withholding of knowledge of these confidential relations from 
the court, the virtual substitution of his will for that of Tiebault so 


far as Tiebault did act, and the intent to disregard every right which 
the decree established except that of heirship and support seem to be 
circumstances so strong!v confirmative of fraud and undue influence 


as to constitute a fraud upon the court and defeat its jurisdiction 
over the petitioner, the children and the subject matter, and to 
render any decree on such proceedings void. 

As in the Grace Cox case, there was no consideration of justice, 
expediency or equity to be served by the adoption as an adoption, 
or by recognition now of the relation declared in the decree. 

We have alreadv shown that a liberal construction of the statute 


or the proceedings could not be justified and that there has not been 
even a substantial compliance with the requirements or spirit 
61 of the statute. 


Mere procedure resulting in a judgment or in the modifi 
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cation thereof is not protected by the full faith and credit clause of 
the constitution. (Geary v. Geary — Nebraska — 167 N. W., 778.) 

An earlier Nebraska case, Kofka v. Rosickv (59 N. W., 788), was 
to the effect that the “proceeding is statutory and the terms pre¬ 
scribed must be followed.” " , 

In this State (Nebraska) the matter of adoption is statutory, and 
the manner of procedure and terms are specifically prescribed and 
must be followed; and involve written consent by "the parties, a re¬ 
linquishment by those possessing the rights to "and lover the chil¬ 
dren, an acceptance by the person or persons desiring to acquire 
said rights, and a decree by the judge of the county court. 

It is my conclusion that the Nebraska court was without jurisdic¬ 
tion of the parties or the subject matter on both grounds—vital 
defect in procedure, and fraud practiced in procuring the decree. I 
believe this conclusion to be in practical accord with the principles 
governing the Nebraska court, and that we have arrived at “the 
legal effect which it was entitled to receive under the law of Ne¬ 
braska.” I therefore recommend that the finding of January 11, 
1913, be vacated; that the seven nieces and nephejivs of the de¬ 
cedent, Harrison, Joseph, George and Frank Tebo, Jr., and Ellen, 
Lucy and Jennie Tebo, be declared to be the lawful heirs of the 
decedent; and that William Tebcau be permitted at a: hearing to be 
held after due notice, to submit testimony to establish his claim that 
he and his sister, Lizzie Tebeau Traub, were also nephew and niece 
of the decedent and entitled to share as next of kin; all as 
62 . authorized in the Act of June 25, 1910 (36 Staff L., 855). 

Respectfully, 

E. B. MBRITT, 

A ssistant Copimissioner. 

Exhibit “C.” 


Department of the Interior. 


May 20, 1919. 


Approved; and I find that the decree of adoption entered on No¬ 
vember 4, 1896, was void and could not affect the descent of the 
trust property of My Soul Tiebault, who appears as the petitioner in 
the adoption record. Said decree is void because of want of juris¬ 
diction in the Thurston County Court, over the parties and the sub¬ 
ject matter, due to undue influence exercised over My | Soul Tiebault 
and fraud practiced on the court. The finding of January 11, 1913, 
awarding the inheritance to Julia and Alma, two daughters of Jos¬ 
eph Lamere (named in said finding Julia Lamere Tiebault and 
Alma Lamere Tiebault), is hereby vacated; and I find' that the legal 
heirs of My Soul Tiebault-were his next of kin. nieces and nephews, 
namely, Harrison, Joseph, George and Frank Tebo, Jr., and Ellen, 
Lucy and Jennie Tebo. 

And it is hereby ordered that a further hearing shall bo held at 
the Winnebago Agency, after due notice in accordance with the 
regulations, at which time William Tebeau, of St. Edwards, Ne- 
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braska, may appear and submit testimony covering his claim that he 
and his sister, Lizzie Tebeau Traub, since deceased, the children of 
George Tebeau, Sr., were also niece and nephew of the decedent, Mv 
Soul Tiebault. 

63 The findings herein apply to the allotment of Clara Tie¬ 
bault, which had descended to My Soul Tiebault, her father 

and sole heir. 

(Signed) S. G. HOPKINS, 

Assistant Secretary. 

Exhibit “D.” 

Department of the Interior, 

Washington. 

D-46163. March 13, 1920. 

Estate of 

Mv Soul Tiebault. 

V 

Winnebago. 

The Commissioner of Indian Affairs. 

Dear Mr. Commissioner: 

A motion for rehearing has been filed in the matter of your office 
decision of April 29, 1919, approved by the Department May 20, 
1919, involving a determination of heirs to the estate of My Soul 
Tiebault, debeased member of the Winnebago tribe of Indians in 
Nebraska. 

The motion is on behalf of Julia Lamere Tiebault and Alma La- 
mere Tiebault, adopted daughters of My Soul Tiebault under a 
decree entered in the Thurston Countv court. It was concluded in 
the decision sought to be reviewed that the decree of adoption was 
void and could not affect the descent of the trust property involved 
becaiise of want of jurisdiction in said court, due to undue 

64 influence exercised over My Soul Tiebault and fraud prac¬ 
ticed on the court. His legal heirs were accordingly de¬ 
termined to be his next of kin, nieces and nephews. It was at the 
same time directed that a further hearing be had on the claim of 
William Tebeau and that he and his sister Lizzie Tebeau Traub, 
since deceased, are also niece and nephew of My Soul Tiebault. 

The decision in question was rendered after very careful and ex¬ 
haustive examination and consideration of the record and fully 
covers the entire situation. The conclusion reached was undoubt¬ 
edly fully justified by the evidence. No points are raised in the 
motion for rehearing which the Department deems of controlling 
importance nor sufficient to warrant a different conclusion. In view 
of the many other vital matters involved, the Department regards 
the points now advanced as more or less technical rather than im¬ 
portant and convincing. Having carefully reconsidered the case, 
together with the voluminous briefs submitted by both parties in 
connection with the motion for review, including re-examination of 
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the entire record, the Department finds no valid reason for disturb¬ 
ing the conclusion heretofore reached in this matter, and the same 
will, therefore, be adhered to, the motion for review being hereby 
denied. 

This case has been so. thoroughly discussed in thp numerous 
briefs filed covering every phase thereof, it is not deemed essential 
that an oral hearing be had, as requested, for the purpose of further 
discussing the matter. 

Cordiallv vours, 

S. G. HOPKINS, 

Assistant Secretary. 


Exhibit “E ” 


Land-Sales. 
88992-07. 
F. I. P. 


Department of the Interior, 
Office of Indian Affairs, 


Washington. 


Mar. 22, 1920. 


Mr. E. F. Colladav, Attornev, 

Union Trust Building, 

Washington, D. C. 

My Dear Mr. Colladay: 

There is herewith inclosed photostat copy of an order from the 
Department of the Interior denying the motion for a rehearing or 
review in the matter of the My Soul Tiebault inheritance case. 
Please notify the associated attorneys, Mr. Barger, Mr., Saxton and 
Messrs. Brown, Baxter & Van Dusen. 

Instructions have been issued to the Examiner of Inheritance now 
at Winnebago to proceed with notices for a hearing tjo determine 
the rights of William Tebeau, who claims as a nephew of the de¬ 
cedent. 

Verv trulv vours, 

E. B. MERITT, 
Assistant Commissioner. 

3 E. V. B. 18. 

I 

66 Rule to Shoiv Cause. \ 

Filed March 26, 1920. i 


Upon consideration of the petition herein, it is, by the court, this 
26 day of March, A. D. 1920, 

Ordered that the respondent show cause, if any he has, before this 
court on Friday, Apl. 9, 1920, at 10 o'clock A. M. or as soon there¬ 
after as counsel can be heard, why the prayer of said petitioners for 
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a writ of certiorari should not be granted; Provided, a copy of this 
order be served upon said respondent two clear days before said 
return day. 

F. L. SIDDONS, 

Justice. 


Marshal's Return. 


Served a copy of the within rule on John Barton Payne, per- 
sonallv: March 20. 1920. 

MAURICE SPLAIN, 

U. S. Marshal. 
K. 


Return to the Rule to Show Cause. 

Filed April 7, 1920. 

Comes now the respondent in the above-entitled action and by way 
of return to the rule to show cause herein issued and for 

67 answer to so much of the petition as he is advised requires 
answer, savs: 

That by the provisions of the act of June 25, 1910, he is invested 
with exclusive jurisdiction to ascertain the legal heirs of any Indian, 
having an allotment of land held under what is known as a “trust 
patent," who may die intestate before issue of a fee simple patent, 
and his decision thereof is final and conclusive; that as shown bv 
the petition, My Soul Thibault or Tiebault died before the expira¬ 
tion of the trust period of the allotments of land in which he had an 
interest and which are described in said petition; that it thereby 
became necessary to determine his heirs for the purpose of admin¬ 
istering the property held in trust for him by the United States; that 
several persons presented themselves as heirs, among them being 
the petitioners, claiming under a purported decree of adoption en¬ 
tered in 1896 by the county court for the County of Thurston, in 
the State of Nebraska; that on January 11, 1913, the Secretary of 
the Interior, through his Assistant Secretary, made an order recog¬ 
nizing petitioners as entitled, under said decree of adoption, to the 
estate of said Thibault ; that pursuant to said order, the Commis¬ 
sioner of Indian Affairs continued to administer the said trust estate 
with said petitioners as the beneficiaries; that thereafter, to wit, on 
September 8, 1913, the trust period not having yet expired and the 
legal title to the land being still in the United States, the petitioners 
applied for issuance of patents in fee under the provisions of the act 
of May 8, 1906, which authorized the Secretary of the Interior in 
his discretion, when satisfied of the competency of an Indian 

68 allotted to manage his affairs, to issue patent in fee simple; 
that notice of said application having been duly posted in 

the manner prescribed by regulation, the purpose of said notice be¬ 
ing to afford opportunity to any one to show cause why such patents 
should not be issued, one Harrison Tebo, claiming to be an heir of 
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My Soul Thibault, filed a protest against the issuance of said pat¬ 
ents, together with a' motion for the review and reconsideration of 
the departmental order of January 11, 1913, aforesaid, on the 
ground that he desired to file newly discovered evidence tending to 
show that this decree of adoption aforesaid was void because of fraud 
in its procurement; that said motion was allowed ana attorneys of 
record for the petitioners were duly notified; that petitioners ap¬ 
peared by counsel attacking the jurisdiction of the Secretary thus 
to reopen on the ground that he was without jurisdiction to annul 
said order of January 11, 1913, because the same constituted a 
judicial act final and conclusive; that on June 6, 1914; the Secretary 
overruled this plea to his jurisdiction and the petitioners thereupon 
appealed to this court for a writ of mandamus as ayerred in para¬ 
graph 13 of the petition; that said action was ultimately disposed of 
by decision of the Supreme Court of the United States (241 II. S., 
201) to the effect that the court was without jurisdiction to control 
the conduct of the Secretary concerning a matter within the ad¬ 
ministrative authority of that officer; that thereafter! the Secretary 
of the Interior proceeded with the reconsideration of the matters in 
controversy and found and determined, on May 20, 1919, that the 
decree of adoption aforesaid was void and of no effect for lack of 
jurisdiction in the said county court over the parties or the 

69 subject matter of the proceeding to secure said decree; that 
in reaching this conclusion, he considered evidence and de¬ 
termined therefrom the presence of certain fatal defects in procedure 
as well as fraud prac ticed in the procurement of said decree, as more 
particularly appears in said decision made a part Of the petition 
herein as “Exhibit B’ ? ; wherefore having concludedj that the peti¬ 
tioners were not by force of said decree the legally adapted children 
and heirs as such of My Soul Thibault, on the fuller evidence ad¬ 
duced on rehearing, he vacated said order of January 11, 1913, and 
declared that the legal heirs of said Thibault were his certain next 
of kin, to wit, seven nieces and nephews; but that it developed dur¬ 
ing said hearing that two other persons, to wit, one Wjilliam Tebeau 
and his sister Lizzie Tebeau were also claiming to be nephew and 
niece of the said My Soul Thibault; wherefore in respect to their 
claim, he ordered a hearing to be held after due notice to afford said 
claimants opportunity to present evidence establishing their claim. 
He admits that said decision was adhered to on motion for rehear¬ 
ing, March 22, 1920. He avers that in forming judgment and 
rendering the aforegoing decision thereon he reviewed the entire 
record, taking mainly in consideration the newly adduced evidence 
which made untenable the former holding sustaining the decree of 
adoption as a valid decree binding the parties in Nebraska and en¬ 
titled to full faith and credit elsewhere; that in determining the in¬ 
effectiveness of said decree to establish a status of heirship in the 
petitioners, it became and is necessary to consider all evidence found 
in the record relating to the heirship of those -claiming as next of 

kin and, as to the claim of William Tebo and his sister, to 

70 afford them a hearing with opportunity to establish their 
claim. 

6—3418a 
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Kespondent denies the allegations of paragraph 17. 

Further answering he avers that the proceeding to ascertain and 
determine the heirs of My Soul Thibault is not concluded but is still 
pending, as appears on the face of the petition itself, in the Depart¬ 
ment of the Interior; and he represents that the property belonging 
to the heirs of My Soul Thibault, whomever they may be, is still 
held in trust bv the United States, with title to the real estate in the 
United States, subject to administration exclusively in the Office of 
Indian Affairs under the supervisory control of the respondent; that 
for purposes of administration it is necessary that the heirs shall be 
ascertained and that in the ascertainment of heirship, the respondent 
alone is invested by law with jurisdiction with authority to ascertain 
such heirs; that said jurisdiction is exclusive and his functions are 
not ministerial but involve the exercise of judgment and discretion; 
that the courts have no jurisdiction to interfere with him or to 
review him for error, in any form of action, and particularly by 
certiorari, in the exercise of that judgment and discretion, so long 
as he is proceeding within his jurisdiction; that if he is proceeding 
beyond his jurisdiction, petitioners have an ordinary remedy and, 
for that reason, arc not entitled to resort to any of the extraordinary 
remedies, in particular, certiorari. 

Further answering, he is advised by counsel and therefore avers 
that the issue of the writ of certiorari is and would be improper to 
review the action of the respondent as Secretary of the In- 
71 terior in the performance of the official and administrative 
duties of his office; that the court is without jurisdiction to 
issue the writ as prayed in the petition, for the purpose shown by 
said petition of reviewing the action of the respondent in the 
premises; and that the court is without jurisdiction to quash, correct, 
modify, annul, set iiside, or hold for naught the said action of the 
respondent, or any order, or any part of an order, made by him in 
the premises. 

Wherefore having fully answered the rule, he prays that the same 
may be discharged, that the petition may be dismissed, that he may 
have judgment for his costs, and that he may be permitted to go 
hence without daw 

JOHN BARTON PAYNE, 

Secretary of the Interior. 

Bv his Attornevs: 

CHARLES I). MAIIAFFIE, 

Solicitor. 

C. EDWARD WRIGHT, 

Assistant Attorney. 

I • * 

District of Columbia, ss : 

C. Edward Wright, being first duly sworn, on oath says that he is 
attorney for the respondent; that he has read the above answer and 
knows the contents thereof; that the matters of fact therein set forth 
he is informed are true and he believes them to be true. 

C. EDWARD WRIGHT. 
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Subscribed and sworn to this 7th day of April, 192(j. Before me: 
[seal.] FRANKLIN BARR, 

Notary Public in and for 

the District ojf Columbia. 

J 

72 Opinion of Court on Petition, &c, j * , 


Filed April 28, 1920. 

****** 
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• i 

The Petitioners in this case seek the issuance of a writ of Certiorari 
directed to the Secretary of Interior, requiring him to certify to this 
Court the records of a proceeding pending before him] involving the 
question as to who are the legal heirs of a deceased Indian allottee 
of land which is still held in trust by the United States for the bene¬ 
fit of the legal heirs of the said allottee, and if granted j to review and 
quash a certain opinion rendered by the Assistant Commissioner of 
Indian Affairs and approved by the respondent and all proceedings 
subsequent thereto and based thereon. The legal! effect of this 
opinion and its approval is to deny to the Petitioned the status of 
the legal heirs of said Indian allottee, as claimed byj them, and to 
accord that status to other persons not before the Court. 

The claim of the Petitioners to the heirship mentioned rests upon 
a decree of adoption entered by the County Court of Thurston 
County, Nebraska, November 4th, 1896, upon a petition therefor, 
presente’d by the said Indian allottee. 

The respondent in his approval of the opinion Mentioned, held 
that the Nebraska Court was without jurisdiction to enter the decree 
of adoption relied upon by the Petitioners as establishing their heir¬ 
ship, because of vital defects in the procedure followed in the adop¬ 
tion proceedings, and because of fraud practiced upon the Court in 
procuring the decree. In doing so, say the Petitioners, the Respond¬ 
ent failed and refused to give to the decree the Constitutional 
73 full faith and credit to which it and they are entitled, the 
result of which is to deprive them of their property rights, 
and so gives them a status in this Court to maintain the pending 
proceeding, and to secure the relief sought therein. 

It perhaps should be added that at a previous time during which 
this controversy has been pending in the Department, the Secretary 
of the Interior" had decided that the Petitioners were the legal heirs 
of the Indian allottee, but at a later date he reopened the question, 
and additional evidence was taken and considered, and a lengthy 
opinion rendered leading to the conclusions and action of which 
complaint is now made. The right of the Secretary to thus reopen 
the matter has been settled by the Supreme Court in a case in which 
the present Petitioners sought the aid of a writ of Mandamus against 
the Secretary of the Interior, in this very proceeding pending before 
him. Lane vs. Mickadiet, 241 U. S., 202. In that case the present 
Petitioners asserted the 

•“absence of all authority of the Secretary to disregard the decree 
of adoption of the Nebraska court by collaterally Questioning the 
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same in order to deprive of the status of adoption which that decree 
it is insisted had conclusively fixed as against all the world under the . 
law of Nebraska.” 

Dealing with that contention the Court said, 

“So far as the Nebraska decree is concerned the mistake upon 
which the proposition proceeds is obvious since, conceding the 
premise upon which it must rest to be well founded, it affords no 
ground for preventing by judicial action the exercise by the Secre¬ 
tary of his power to determine the legal heirs and. in doing so to 
ascertain the existence of the Nebraska judgment, the jurisdiction 
ratione materise of the court by which it was rendered and the legal 
effect which it Was entitled to receive under the law of Nebraska.” 
(Underscoring by this Court.) 

74 Is not this the very thing that the Secretary has under¬ 
taken to do since that opinion was rendered? The Petition 

in the instant case affirmatively shows that the Secretary, for the 
purpose of determining who were the legal heirs of the allottee 
proceeded 

“to ascertain the existence of the Nebraska judgment, the jurisdic¬ 
tion ratione materise of the court by which it was rendered, and the 
legal effect which it vjas entitled to receive under the laic of Ne¬ 
braska.” (Underscoring by this Court.) 

The complaint of the Petitioners is not that he proceeded to inquire 
into and determine these questions, or to put it in more familiar 
phrase “to hear and determine” them, but that he reached an 
erroneous conclusion thereon, in that that he decided the adoption 
decree to be mill and void, and that therefore the Petitioners were 
not the legal heirs of the allottee. 

Let it be supposed for the moment that his conclusion was erro¬ 
neous. The question then arises, has this Court the jurisdiction to 
correct the error by the means of a writ of Certiorari? It must be 
borne in mind that the power of the Secretary to make the inquiry 
and reach a conclusion has been settled in his favor by the Supreme 
Court, and it is plain that its exercise required him to pass upon 
questions of fact and of law, and make an adjudication thereon. 
Can it be doubted that this involved judgment and discretion? 
The nature and quality of his act was at least quasi-judicial although 
performed in the course of administrative duties, for he is, of course, 
primarily an administrative, an executive officer. 

In the performance of his duty in the case he was but 

75 carrying out the provisions of the Act of Congress of June 
25th, 1910 (36 Statutes 855) which enacted, inter alia, 

“That when any Indian to whom an allotment of land has been 
made, or may hereafter be made, dies before the expiration of the 
trust period and before the issuance of a fee simple patent, without 
having made a will disposing of said allotment as hereinafter pro¬ 
vided, the Secretary of the Interior, upon notice and hearing, under 
such rules as he may prescribe, shall ascertain the legal heirs of 
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such decedent, and his decision thereon shall he final and conclu¬ 
sive.” (Underscoring by this Court.) 

I 

Having ascertained “the legal heirs of such decedent,” will his 
decision thereon “be final and conclusive” as the Act quoted de¬ 
clares, if this Court has the power to require him to set his decision 
aside and, in effect, enter one that is in accord with vjhat this Court 
might consider proper? 

To deny to the Petitioners the relief sought in this proceeding is 
not to say that they are without a remedy, if they have been de¬ 
prived of any Constitutional right. Doubtless at the proper time, 
and in an appropriate suit or action, a judgment can be obtained 
that will do justice to all concerned, a judgment that will be res 
judicata of this controversy, which certainly a judgment in this pro¬ 
ceeding would not be, at least so far as those persons now claiming 
adversely to the Petitioners before the Secretary, are concerned. 

The case falls within the doctrine enunciated bv the Court of Ap¬ 
peals in Degge vs. Hitchcock, 35 Appeals 218, affirmed by the Su¬ 
preme Court in 229 U. S., 162. 

In both Courts, the appellee, the then Post Master! General, chal¬ 
lenged the power of this Court to issue the writ of Certiorari, in a 
case where the respondent was acting within his jurisdiction, indeed 
that it had no power to issue the writ at all against an execu- 
76 tive officer. Neither Court felt is necessary to decide the lat¬ 
ter contention, but did sustain the former. : 

The Court of Appeals used the following language in the course 
of the opinion, page 226; 

“The writ lies to inferior courts and to special tribunals exercising 
judicial or quasi judicial functions, to bring their proceedings into 
the superior court, where they may be reviewed and quashed if it be 
made plainly to appear that such inferior court or dpecial tribunal 
had no jurisdiction of the subject-matter, or had exceeded its juris¬ 
diction, or had deprived a party of a right or imposed a burden upon 
him or his property, without due process of law. District of Colum¬ 
bia v. Burgdorf, 6* App. D. C., 465-471; Bradshaw v. Earnshaw, 11 
App. D. C., 495499; Hendley v. Clark, 8 App. D. C., 165-183; Har¬ 
ris v. Barber, 129 U. S., 366-372, 32 L. ed., 697-700, 9 Sup. St. Rep. 
314. 

To the extent indicated the writ of certiorari is in the nature of a 
writ of error, but it does not, like the latter, go to errors of judg¬ 
ment that may have been committed in the process of the exercise 
of an existent "jurisdiction. Harris v. Barber, supra; ^e Schneider, 
148 U. S., 162-166, 37 L. ed., 406408, 13 Sup. Ct. Rep. 572; Hend- 
lev v. Clark, and Bradshaw v. Earnshaw, supra,; Hamilton v. Har¬ 
wood, 113 Ill., 154; Gaither v. Watkins, 66 Md., 57$, 8 Atl., 464.” 

The Supreme Court in the same case in the course of its opinion, 
after calling attention to the fact that it was the first instance in 
which a Federal Court had been asked to issue a writ of Certiorari 
to review the ruling by an Executive Officer of the United States 
Government, said in reference to the functions of such a writ, page 
170, 
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“In ancient times it was used to compel the production of a record 
for use as evidence; more often to supplement a defective record in 
an appellate court, and later, to remove, before judgment—Harris 
v. Barber, 129 U. S., 366, 369—a record from a court without juris¬ 
diction and with a view of preventing error rather than of correct¬ 
ing it. When later still its scope was enlarged so as to make it 
serve the office of a writ of error, certiorari was granted only in those 
instances in which the inferior tribunal had acted, without jurisdic¬ 
tion, or in disregard of statutory provisions. But in those cases the 
writ ran to boards (Reaves v. Ainsworth, 219 U. S., 296), 

77 officers, tribunals and inferior judicatures, whose findings and 
decisioris, even though erroneous, had the quality of a final 

judgment, and there being no right of appeal or other method of 
review, the extraordinary writ of certiorari was resorted to from 
necessity to afford a remedy where there would otherwise have been 
a denial of justice.” (Underscoring by this Court.) 

And again on page 172, the Court used the following language, 

“Besides, if the common law writ, with all of its incidents, could 
be construed to apply to administrative and gwcm-judicial rulings it 
could, with a greater show of authority, issue to remove a record 
before decision and so prevent a ruling in any case where it was 
claimed there was no jurisdiction to act. This would overturn the 
principle that, as long as the proceedings are in fieri the courts will 
not interfere with the hearing and disposition of matters before the 
Departments. : Plested v. Abbey, 228 U. S., 42, 51. To hold that 
the writ could issue either before or after an administrative ruling 
would make the dispatch of business in the Departments wait on the 
decisions of the courts and not only lead to consequences of the most 
manifest inconvenience, but would be an invasion of the Executive 
by the Judicial branch of the Government.” 

If the jurisdiction of this Court c-arr be invoked as is sought to be 
done by the Petitioners, would not the inevitable result be that the 
Tribunal would become at once a revising authority of innumerable 
administrative acts performed by the Secretary of the Interior under 
the law and within a jurisdiction conferred upon him? This is not 
“a consummation devoutly to be wished.” 

The Court is of the opinion that this at least is not a case in which 
the writ of Certiorari should be issued and therefore the rule to show 
cause will be discharged and the Petition dismissed. 

And it is so ordered. 

F. L. SIDDONS, 

April 28th, 1920. Justice. 

78 Supreme Court of the District of Columbia. 

Wednesday, April 28th, 1920. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 

* ***** * 
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This cause came on to be heard upon the petition] the rule to 
show cause issued herein and the answer to said rule and heretofore 
was argued and submitted to the Court. Whereupon, the same hav¬ 
ing been considered, it is ordered that the rule be and hereby is dis¬ 
charged, the prayers of the petition denied and said petition dis¬ 
missed. Further, it is considered that the respondeiit recover of 
the petitioners his costs of defense to be taxed by the clerk and have 
execution thereof. 

From the foregoing, the petitioners by their attorney of record 
Mr. H. S. Barger, in open court, note an appeal to the Court of Ap¬ 
peals; whereupon, the penalty of a bond for costs, is hetebv fixed in 
the sum of One Hundred Dollars ($100.00), with leave to deposit 
the sum of Fifty Dollars ($50.00), with the clerk, in | lieu thereof. 

Assignment of Errors. 

Filed May 11, 1920. 

^ ^ 'Jf ^f ^f >|f 

*T* 'T -T» | 

The court below erred as follows: 

1. In holding that the court had ho jurisdiction to review the 

action of the Secretary of the Interior complained of upon 
79 writ of certiorari, and, if found erroneous, to correct or order 
the same to be quashed. 

2. In holding that the action of the Secretary of! the Interior 
complained of was administrative rather than judicial] 

3. In holding that the action of the Secretary of the Interior com¬ 
plained of was not final and conclusive upon the petitioners. 

4. In holding that a final judgment in this cause ujj>on a writ of 
certiorari would not be res ad judicata as to all parties 'interested in 
the subject matter thereof. 

5. In holding that, if the decision of the Secretary of the In¬ 
terior complained of should be reviewed on certiorari, such action 
would result in the court becoming a revising authority for. in¬ 
numerable administrative acts of the Secretarv of the Interior. 

w 

6. In discharging the rule and dismissing the petition for certio¬ 
rari herein. 

7. And the court further erred in matters apparent upon the face 
of the record herein. 

E. F. COLLApAY, 

P. H. MARSHALL, 

H. S. BARGER, 

Attorneys for Petitioners. 


Designation of Record on Appeal. 

Filed May 11, 1920. j I 

' ! 

5|c 5jC sjc 3jC | 5|C 

I 


The Clerk will please include in the Transcript of Record on Ap¬ 
peal in the above-entitled cause the following: 

80 1. Petition for writ of certiorari and exhibits thereto. 
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2. Rule to show cause. 

3. Return to rule to show cause. 

4. Order discharging rule, dismissing petition, and fixing bond on 
appeal. 

o. Memorandum opinion by the court. 

6. Memorandum of approval of appeal bond. 

7. Assignment of errors. 

8. This designation of record. 

E. F. COLL AD AY, 

P. H. MARSHALL, 

H. S. BARGER, 

Attorneys for Petitioners. 

Receipt is acknowledged of a copy of the foregoing and annexed 
designation of record on appeal this 8th day of May, A. D. 1920. 

C. EDW. WRIGHT, 
Attorney for Respondent. 


Memorandum. 


May 20, 1920. $50 deposited in lieu of appeal bond. 


81 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 80, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 63498 at Law, wherein Julia 
Lamere Michadiet, nee Tiebault, and A-lma Lamere Tiebault are 
Petitioners and John Barton Payne, Secretary of the Interior, is 
Respondent, as the same remains upon the files and of record in 
said Court. 

In testimonv whereof, I hereunto subscribe mv name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 23rd day of June, 1920. 


' [Seal of the Supreme Court of the District of Columbia.] 


MORGAN H. BEACH, 

Clerk. 


E. W. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3418. Julia Lamere Mickadiet, nee Tiebault et al., Appellants, vs. 
John Barton Payne, Secretary of the Interior. Court of Appeals, 
District of Columbia. Filed Jul- 1, 1920. Henry W. Hodges, 
Clerk. 
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I 

i 

i 

This is an appeal from a decree dismissing the 
appellants’ petition for a writ of certiorari to the 
Secretary of the Interior to review the judicial 
action of that official in the matter of the estate of 
My Soul Tiebault, a deceased Winnebago Indian. 
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STATEMENT OF FACTS 

On or about October 1,1896, My Soul Tiebault, 
deceased, instituted proceedings in the Circuit 
Court for Thurston County, Nebraska, for the 
adoption of Julia and Alma Lamere, the natural 
children of Joseph and Florence Lamere. He 
recited in his petition, among other things, that he 
was a widower without a family, had taken an in¬ 
terest in the children, and because of his “relation¬ 
ship to them and the pleasure he takes in their 
company,” he desired to adopt and make them his 
children to all legal intents and purposes, etc. (See 
Exhibit “A-l” to “A-6” to the petition herein, R. 
p. 14, et seq.; also Appendix “A” to this Brief.) 

On or about the 10th day of February, 1906, ap¬ 
proximately ten years thereafter, My Soul Tie¬ 
bault died intestate in Thurston County, Nebraska, 
unmarried, and without issue of his body, leaving 
surviving him as his only heirs at law and next of 
kin these petitioners. At the time of My Soul Tie- 
bault’s death, he was seized of the lands here in 
controversy, subject only to the trust reserved 
therein by the United States Government, which 
trust period had not then expired. 

In the month of April, 1908, for the purpose of 
enforcing their rights, these petitioners instituted 
in the United States Circuit Court for the District 
of Nebraska, an action against the blood rela¬ 
tives of My Soul Tiebault—none of whom sus¬ 
tained a closer blood relation to him than nephews 
and nieces—who were claiming to be entitled to 
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the decedent’s lands. The action wap brought 
under the provision of the Act of February 6,1901 
(31 Stat. L 760), which conferred upon said court 
jurisdiction to hear and determine the claims of 
persons of Indian blood or descent with respect to 
Indian lands. 

While said cause was pending in the United 
States Circuit Court, the nephews and nieces of My 
Soul Tiebault, deceased, appeared and filed de¬ 
murrers to the petition in said cause. After argu¬ 
ment and the filing of briefs for the respective 
parties, and due consideration by the court, the 
demurrers were overruled and the nephews and 
nieces ordered to plead. The defendants in that 
case attempted, by said demurrers, to attack the 
validity of the aforesaid adoption decree, but, for 
the purposes of the demurrer, the said decree was 
sustained. Thereafter, answers were duly filed 
in said cause by and on behalf of the said nephews 
and nieces, the testimony upon the issues made was 
taken for submission to the court. The taking of 
testimony in said cause was completed, and it was 
thus pending when, by the Act of June 25, 1910, 
the aforesaid act of February 6, 1901, was re¬ 
pealed and the Circuit Court for the district of 
Nebraska was ousted of its jurisdictibn. (See 
Appendices “B” to this Brief.) 

The Federal Court having thus been deprived of 
its jurisdiction, the scene of action vfas trans¬ 
ferred, by stipulation of the parties interested, to 
the Department of the Interior. This stipulation 
of transfer included the removal to the Department 
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of the testimony taken in court. Thereafter, the 
matter was referred to an Examiner of Inherit¬ 
ances of the Department, G. M. Tunison, who took 
further evidence, and, upon careful consideration 
of the whole record thus made up, rendered his re¬ 
port to the Secretary of the Interior recommending 
and finding that your petitioners were the heirs at 
law and next of kin of My Soul Tiebault, deceased, 
under the said Nebraska adoption decree, which 
was regarded by the said Examiner as valid in all 
respects. 

Thereafter, the record in the case was reviewed 
and considered by the then Secretary of the 
Interior, who, under date of January 11, 1913, 
rendered his report, finding, and judgment ap¬ 
proving the said report of the Examiner, thus ex¬ 
pressly upholding the claimed rights of your peti¬ 
tioners under the said adoption decree. Shortly 
after the rendition of the last-mentioned decision 
of the then Secretary, the Winnebago Indian 
Agency, at Winnebago, Nebraska, was instructed 
to pay to your petitioners the accumulated rents, 
issues, and profits therefrom, and they were per¬ 
mitted to enter upon the possession and enjoyment 
of the said lands; the first installment of accumu¬ 
lated rents, issues, and profits having been paid to 
them on or about February 1, 1913. On or about 
May 1,1913, a further disbursement of rents and 
profits was made to your petitioners; and still 
another distribution was effected in September, 
1913. 

On or about September 29,1913, the then Secre- 
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tary of the Interior directed the Superintendent 
of Disbursements at the Winnebago Indian 
Agency to withhold all further payments from 
your petitioners on account of the estate of My Soul 
Tiebault, and to deny them all beneficial interest 
in the same. Thereafter, on or about the 8th day 
of October, 1913, Harrison Tebo, ohe of the 
nephews of My Soul Tiebault, filed a formal motion 
in the Department of the Interior for a review of 
the decision of Jaunary 11, 1913, alleging in sup¬ 
port thereof that he desired to FILE NEWLY 
DISCOVERED EVIDENCE TENDING TO 
SHOW THAT THE ALLEGED DEGREE OF 
ADOPTION WAS VOID ON THE GROUND 
THAT IT WAS SECURED BY FRAUD. 

Your petitioners thereupon made formal objec¬ 
tions to the jurisdiction of the Secretary to reopen 
and reconsider the matters covered by the former 
Secretary, which objections were overruled, and 
the case ordered reopened. | HH 

Thereafter, being advised that the Secretary in¬ 
tended to reopen and reconsider the case de novo, 
upon the aforesaid motion made only upon the 
ground of newly-discovered evidence, jrour peti¬ 
tioners instituted in the Supreme Court Of the Dis¬ 
trict of Columbia a mandamus proceeding to com¬ 
pel the Secretary of the Interior to adhere to the 
said decision of January 11,1913, by hid predeces¬ 
sor in office. In that mandamus proceeding, the 
Secretary filed an answer in which, among other 
things, it was admitted that he had overruled peti¬ 
tioners’ plea to his jurisdiction to rdview said 
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decision of January 11, 1913, but it was stated in 
said answer that in so doing he withheld 

any decision on other points or considera¬ 
tion thereof until after due notice to the 
parties of his ruling on the preliminary 
question of jurisdiction and his authority 

to entertain the motion for reconsideration. 

* * * 


To the said answer, petitioners demurred on 
the grounds (1) that the decision of January 11, 
1913, was final and conclusive and was subject to 
review only by the courts; (2) that the Secretary 
could not ignore the adoption decree; (3) that the 
adoption decree, having become final, was not sub¬ 
ject to collateral attack; and (4) that Harrison 
Tebo and all other blood relatives were estopped 
to deny the validity of the decree, the same having 
been binding upon My Soul Tiebault during his 
lifetime. 

The Supreme Court of the District of Colum¬ 
bia overruled the demurrer and ordered the dis¬ 
missal of the petition for mandamus; whereupon, 
petitioners prosecuted their appeal to the Court of 
Appeals for the District of Columbia, which court, 
after hearing and due consideration of the matters 
thus presented, rendered a decision reversing the 
action of the lower court and directing the entry 
of an order to the Secretary to recognize and en¬ 
force the said decision of January 11, 1913. (43 
App. D. C., 414.) 
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Thereafter, upon petition for writ of error, the 
case was taken to and considered by tlie Supreme 
Court of the United States (241 U. S., 201). The 
last mentioned court, after carefully stating the 
facts, held, as we have always contended and here 
contend, that the Secretary had the right to reopen 
the case for consideration only upon the grounds 
set up in said motion for review; in other words, 
that the Secretary had the right to reconsider the 
case as a court would upon a motion for a new 
trial grounded upon alleged newly-discovered evi¬ 
dence. Therefore, according to the holding of the 
Supreme Court, the application for a writ of 
mandamus was premature, and that the court 
would not undertake to control a matter which 
was yet pending before the Department. The court 
expressly says, at page 210, when the final action is 
taken, it will be, if erroneous, subject to “correc¬ 
tion by the courts.” 

Bearing in mind, then, that the Secretary’s 
answer did not indicate whether he purposed to 
reconsider the case de novo , or confine his review 
to a consideration of the matters raised by the 
motion grounded on newly-discovered evidence; 
and that the case was considered by the Supreme 
Court on demurrer to the answer which raised the 
question of the Secretary’s right to reopen for the 
purpose of the motion alleging newly-discovered 
evidence, we will contend that the Supreme Court’s 
decision did not authorize the doing of what was 
subsequently done, namely, the reconsideration of 
the entire case de novo. 


« 
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After a reconsideration of the entire record de 
novo, the then Secretary of the Interior, on May 
20, 1919, adopted and approved a twenty-eight 
page decision by the Assistant Commissioner of 
Indian Affairs (dated April 29,1919) finding the 
adoption decree of the Thurston County Court 
void, and annulling the decision dated January 11, 
1913, by the former Secretary. (See Exhibit “B” 
to petition herein, R. 18, et seq.) 

ARGUMENT AND AUTHORITIES 

While the petition for the writ of certiorari 
herein alleges that the Secretary made erroneous 
finding of facts to the extent of twenty-three, 
which, in large part, are not entirely demonstrable 
without the entire record before the court, yet we 
submit that the following ones of the class of 
errors mentioned (which are apparent on the case 
made by the pleadings) are sufficient to sustain the 
allegations of paragraph numbered Seventeenth 
of our petition. (See R. p. 11.) 

Opinion of April 29,1919, (Exhibit “B,” 
R. 19) contains the finding that “nothing 
was known of the adoption decree until nine 
years and four months after it had been 
entered. Knowledge of its existence had 
been purposely withheld, it seems, from the 
relatives of the decedent and from agency 
officials until after the allottee’s death.” 
(R. 19.) 
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Note: It is a question of law—at least of 
mixed law and fact—whether any statutes 
required notice to be given to agency or 
other Government officials of th4 adoption 
proceedings. No Federal statutes required 
notice to the Government , and the\ Nebraska 
statutes did not. j HHHH 

Opinion of April 29, 1919, (R. 20): 
“It is true that all knowledge of the exist¬ 
ence of the judicial relation afterward 
claimed for the Lamere children was 
cautiously kept from the Government 
officials and the Indians generally.” 
(R. 20). TmtKtM 

Note: As stated, there was ho statute 
demanding notice to the Government or the 
officials thereof. Furthermore, this finding 
is utterly inconsistent with other findings, 
* for, elsewhere it is found as a fact that Tie- 
bault “complained in later years of his 
associations with Lamere;” thaj; he could 
not get his money; that he had been in¬ 
formed he had signed some papers and 
meant to break them, etc. The record shows 
that these supposed complaints were re¬ 
lated by other Indians as witnesses on be¬ 
half of the nephews and nieces. 

Decision of April 29, 1919, (R. 26, 28) 
reiterates the same findings, namely, that 
the United States Government, being 
trustee for the lands, was entitled to notice 
of the adoption proceedings; that they were 
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a necessary party to the same; and that the 
notice by publication prescribed by the 
Nebraska statute was insufficient (Ex¬ 
hibit “B” to petition pp. 26, 28.) 

Decision of April 29,1919, (R. 19) page 
2, finds that Tiebault was living with the 
Lamere family at or about the time of 
adoption, and his petition for adoption 
recites that he took great pleasure in their 
companionship and desired to adopt them. 
(See R. 19; also Exhibit “A-l” to petition 
herein.) 

The decision of April 29,1919, (Exhibit 
“B” to petition) raises the point, in the 
form of a finding, that the petition for 
adoption was not signed and sworn to be¬ 
fore the county judge, and was not signed 
in the presence of two witnesses. This is 
not a fatal defect. (R. 28.) 

Decision of April 29, 1919, repeatedly 
finds that Joseph Lamere, the natural 
father of petitioners and others, withheld 
knowledge of the decree of adoption from 
the agency officials, and others; and that 
there was a duty to advise them thereof. 

With respect to the erroneous conclusions of 
law set forth in paragraph numbered Eighteenth 
of the Petition herein, we will discuss the same 
under the various headings hereinafter contained. 
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POINT I | 

. i 

The Secretary Erred in Holding That the Burden 
Was Upon the Adopted Children (Appellants 
Here) to Prove That the Decree of Adoption 
Was Procured Without Fraud. 

j 

Said decision of April 29, 1919, (Exhibit “B” 
to petition herein) refers to sec. 1127 of the 
Nebraska Code and shows that the author of the 
opinion regards that Section as providing that, 
where a judgment is pleaded as having been duly 
made , and is controverted, the party pleading the 
judgment must establish on the trial facts showing 
that the court rendering the judgment had juris¬ 
diction. The author of the said decision states: 
“It therefore rests on the adoption claimants to 
prove the validity of the decree .” The section 
1127 referred to reads: 

In pleading a judgment or other deter¬ 
mination of a court or officer of special 
jurisdiction it shall be sufficient to state 
that such judgment or determination was 
duly given or made. If such allegation be 
controverted the party pleading must 
establish, on the trial, facts conferring 
jurisdiction. j 

On the face of the statute in question it clearly 
appears that the legislature had in mind courts of 
special and limited jurisdiction , not of record; and, 
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POINT I 

The Secretary Erred in Holding That the Barden 
Was Upon the Adopted Children (Appellants 
Here) to Prove That the Decree of Adoption 
Was Procured Without Fraud. | BHBI 

Said decision of April 29, 1919, (Exhibit “B” 
to petition herein) refers to sec. 1127 of the 
Nebraska Code and shows that the author of the 
opinion regards that Section as providing that, 
where a judgment is pleaded as having been duly 
made, and is controverted, the party pleading the 
judgment must establish on the trial factO showing 
that the court rendering the judgment had juris¬ 
diction. The author of the said decision states: 
“It therefore rests on the adoption claimants to 
prove the validity of the decree” The section 
1127 referred to reads: 


In pleading a judgment or other deter¬ 
mination of a court or officer Of special 
jurisdiction it shall be sufficient to state 
that such judgment or determination was 
duly given or made. If such allegation be 
controverted the party pleading must 
establish, on the trial, facts conferring 
jurisdiction. 


On the face of the statute in question it clearly 
appears that the legislature had in mind courts of 
special and limited jurisdiction, not of record; and, 
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in the case of Bennett v. Bennett, 65 Nebr., 432, it 
was distinctly held that— 

The county courts of this State are courts 
of general jurisdiction as to all matters of 
probate, settlement of estates, and guard¬ 
ianship ; 

and that sec. 1123 of the Code (closely related to 
sec. 1127) 

“applies only to tribunals of special juris¬ 
diction. The judgment of a court of gen¬ 
eral jurisdiction is presumed to be legal and 
valid. In pleading such a judgment it is 
enough to allege its rendition, the court by 
which it was rendered, and, if it is not a 
court of whose jurisdiction judicial notice 
will be taken, that it is one of general juris¬ 
diction” 

• 

The petition here, with the adoption proceeding 
(Exhibits A-l to A-6), show that the Thurston 
County Circuit Court is one of general jurisdiction 
and one of record. However, despite the fact that 
this error of law as to burden of proof was clearly 
pointed out tb the Secretary in Appellants' motion 
for a rehearing of this case, the Secretary, on 
March 13, 1920, denied said motion in the follow¬ 
ing language: 
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“ * * * No points are raised in the 

motion for rehearing which the Department 
deems of controlling importance nor suffi¬ 
cient to warrant a different conclusion. In 
view of the many other vital matters in¬ 
volved, the Department regards the points 
now advanced as more or less technical 
rather than important and convincing. 
Having carefully reconsidered the case, to¬ 
gether with the voluminous briefs sub¬ 
mitted by both parties in connection with 
the motion for review, including re¬ 
examination of the entire record , the De¬ 
partment finds no valid reason for disturb¬ 
ing the conclusion heretofore reached in 
this matter, and the same will, therefore, be 
adhered to, the motion for review being 
hereby denied.” 

It is thus seen that the Secretary has taken final 
and conclusive action to perpetuate the legal 
blunder which changes the well-established rule of 
law as to the burden of proof where one relies upon 
a judgment of a court of general jurisdiction and 
of record. j 

POINT II 

The Secretary Committed Error of Law in Holding 
That the Government, or the Indian Officials 
Thereof, Were Entitled to Notice of the Adop¬ 
tion Proceedings. 
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This point has heretofore been discussed, and it 
is shown that no statutory requirement exists 
which demands the giving of notice in such cases, 
other than the notice prescribed in the Nebraska 
statutes, which, in this case, was accomplished by 
publication. (See Appendix A to this Brief.) 

POINT III 

The Secretary Erred in Holding That Quasi-Judi¬ 
cial Power to Inquire Into Legal Proceedings 
and Judgment is Inherent in Indian and Public 
Land Matters. 

It is a new proposition that an executive officer 
has powers other than those derived from the acts 
of Congress under which he performs his duties. 
True, the Government is the guardian of Indians 
and of Indian lands; but, so far as we have been 
able to find, he has never been clothed with authori¬ 
ty to inquire into the reason and propriety of rights 
acquired under State laws and decisions of courts 
thereunder, and to set them aside at his will. Take, 
for instance, the provisions which Congress has 
made for the disposition by Indians of their 
property by will. In those cases (and, too, in the 
very act of June 25, 1910, as amended by Act of 
February 14, 1913, 37 Stat., 678, here involved), 
Congress has seen fit to say that no Indian’s will 
for the disposition of his property shall be valid 
unless first approved by the Secretary of the 
Interior; but Congress has made no such provision 
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where, under State laws, Indians deal with their 
property through adoption proceedings. Can it be 
said, therefore, that the Secretary can act in such 
a manner in the absence of a statute,; and thus 
change property rights which have been estab¬ 
lished according to law? If so, he ought at least 
be consistent and say, in all cases, that he will 
refuse to recognize all adoptions by Indians; but 
he has not done so, for he has recognized adopted 
children of Indians heretofore. (See Appendices 
A and B to this Brief.) 

In support of the proposition that the claimed 
power is inherent in the Secretary in Indian mat¬ 
ters, reliance is placed upon the Pension and the 
Immigration cases. But, in both of those classes 
of authorities the matters dealt with are different 
from the rights here involved. In the Pension 
cases, the Executive officer deals with the granting 
or withholding of a bounty or gratuity given by 
Congress; and, in the Immigration cases, he deals 
with a law designed for the protection of all the 
people of the United States from the dangers in¬ 
cident to promiscuous immigration. Certainly, 
those do not deal with or relate to vested property 
rights—rights vested under the laws of a State of 
the Union. There is no analogy whatever between 
those cases and the one here being considered. 


POINT IV 


The Secretary Erred in Holding That There Was a 
Failure to Acquire Jurisdiction Over the Par¬ 
ties in the Adoption Proceedings. 
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An examination of the adoption record (Ex¬ 
hibits A-l to A-6 of the petition) will show that the 
error here complained of is not well founded; for 
the same is regular on its face, and is even more 
than what would be deemed a sufficient and sub¬ 
stantial compliance with the laws of Nebraska 
relating to adoptions. (See authorities, infra.) 

POINT V 

The Secretary Erred in Holding That the United 
States Government Was a Necessary Party to 
the Adoption Proceedings, and Was Entitled 
to Notice Thereof. 

This point has heretofore been discussed, and it 
is shown, by the adoption record and the statutes 
of Nebraska and of the United States, that no 
notice other than that given was required. (See 
Appendices A, B, and C, to this Brief.) 

POINT VI 

The Secretary Erred in Holding That No Valid 
Adoption, Under the Nebraska Statute, Can Be 
Had Unless the Adopting Parent Assumes 
Actual, Physical Custody of the Child or Chil¬ 
dren Adopted. 

Again, a mere reading of the Nebraska statute 
will demonstrate the fallacy of this conclusion of 
law; for, in the statute itself, it is provided that 
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the adopting parent may assume the custody and 
control of the child, if it is so provided in the 
decree of adoption. In other words, it is left open 
to the interested parties to say whether the adop¬ 
tion shall provide for custody and control. Cus¬ 
tody is not a necessary concomitant of a legal 
adoption under the laws of Nebraska, nor of any 
other State, so far as we have been able to find. 
(See Appendix A to this Brief.) 

POINT VII 

| 

The Secretary Erred in His Interpretation of the 

Decision of the Supreme Court ih Lane v. 

Mackadiet, 241 U. S. 201. 

i 

An examination of the decision of April 29, 
1919, (Exhibit B to the petition herein j will show 
that the Secretary not only reviewed the entire 
case, but that almost the entire opinion is devoted 
to a holding that the decree of adoption is open to 
collateral attack. 

In stating the facts of the case, Mr. Chief 

Justice White in Lane v. Mickadiet said that: 

! 

Without passing upon the merits in¬ 
volved in the claim to reopen, or expressing 
any opinion concerning the conclusiveness 
of the Nebraska decree, the Secretary 
granted the application to reopen and 
ordered the issues thereon to stand for 
future consideration. Thereafter the peti- 
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tion for mandamus was filed to which a re¬ 
turn was made alleging the facts to be as 
we have stated them.” 

After adverting to the fact that the lands were 
yet under the administrative control of the De¬ 
partment for purposes of conveying the fee at the 
period fixed by law, Chief Justice White stated the 
absence of power in the courts in interfere with 
the performance by the Department of its ad¬ 
ministrative duties: 

“however much they (the courts) may when 
the functions of that Department are at 
an end correct as between proper parties 
errors of law committed in the administra¬ 
tion of the land laws by the Department” 
(Italics ours.) 

The court then proceeded to a holding (pages 
208-209) that the Secretary might reopen the case 
for the purposes of the motion founded upon newly 
discovered evidence, and stated the contention of 
petitioners in that case as follows: 

“But it is said that the purpose of the 
statute was to give the recognized heir a 
status which would entitle him to enjoy the 
allotted land and not to leave all his rights 
of enjoyment open to changing decisions 
which might be made during the long 
period of the trust term and thus virtually 
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destroy the right of property in favor of 
the heir which it was the obvious purpose 
of the statute to protect.” 


In disposing of the contention above quoted, 
the court very plainly said that it was not called 
upon to anticipate and would not anticipate a 
possible abuse of discretion by the Secretary in re¬ 
viewing the case , and that on the other hand it 
would assume that the Secretary would act law¬ 
fully and properly, and leave any error of law on 
his part for future determination and correction 
by the courts. 

At page 210 of the opinion, Mr. Chief Justice 
White referred to the contention of the adopted 
children concerning the Nebraska decree, namely, 
that the Secretary purposed to ignore the same, 
and, in very plain language, stated that the mere 
possibility of the Secretary failing properly to 
treat and consider the said adoption decree did not 
afford ground for preventing, by judicial action, 
the Secretary from exercising his power to deter¬ 
mine the existence thereof. The language of the 
court on this point is as follows: 


“So far as the Nebraska decree is con¬ 
cerned the mistake upon which the proposi¬ 
tion is obvious, since, conceding; the pre¬ 
mise upon which it must rest to be well 
founded, it affords no ground for prevent¬ 
ing by judicial action the Secretary’s exer¬ 
cise of his power to determine the legal 
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heirs and in doing so to ascertain the 
existence of the Nebraska judgment, the 
jurisdiction ratione materiae of the court 
by which it was rendered and the legal ef¬ 
fect which it was entitled to receive under 
the law of Nebraska.” 

We respectfully submit that the Secretary mis¬ 
interpreted the decision in Lane v. Mickadiet, and 
that he therefore erred in holding, as shown by the 
decision of April 29, 1919, (1) that the decree of 
adoption was open to collateral attack; (2) that 
the burden was upon these petitioners to show 
that the decree was procured without fraud; (3) 
that the Government was entitled to notice of the 
adoption proceedings; and (4) that quasi-judicial 
power in the Secretary to inquire into legal pro¬ 
ceedings and judgments is inherent in Indian and 
public lands matters, etc. ' 

POINT VIII 

The Adoption Decree Was Not Open to Collateral 

Attack. 

Our proposition that the decree of adoption is 
not open to collateral attack is sustained by the 
following authorities: 

The Secretary of the Interior in the so-called 
“Grace Cox Case,” involving Indian Inheritances, 
expressly stated that— 
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“An adoption by a citizen Indian can be 
effected, of course, through the exercise of 
his personal right to go into the State 
court for the purpose, and any claim of this 
kind to heirship rights in restricted lands 
must rest on the personal status thus be¬ 
stow ed.’* (Italics ours.) 

i 

The Secretary, therefore, is committed to the 
proposition that an Indian may participate in, 
and bestow rights by, an adoption proceeding, 
under State laws. j 

1 Ruling Case Law, sec. 35 (Adoptions), page 
634, lays down the proposition that— 

i 

j 

“The want of jurisdiction must appear 
from the record, and, as an order of adop¬ 
tion partakes of the nature of a judgment, 
if there is jurisdiction over the parties and 
the subject-matter, it cannot be avoided for 
errors and irregularities except upon ap¬ 
peal or motion to vacate it; and the order 
or decree is, therefore, exempt from col¬ 
lateral attack by parties and privies.” 

j 

Again, at page 627, the same authority states 

that - i 

« 

“The judgment or decree necessarily im¬ 
plies a finding of all material facts not in¬ 
consistent with the record, and though a 
petition for adoption omits allegations of 
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consent of the parents, or facts excusing 
such consent, the entry of the decree im¬ 
plies that the court found the necessary 
facts, and the decree, therefore, is not im¬ 
peachable collaterally.” 

The Secretary finds (R. 28) that the petition 
for adoption was not signed and sworn to before 
the County Judge, and in the presence of two wit¬ 
nesses ; and he relies upon those alleged defects as 
constituting jurisdictional irregularities vitiating 
the decree. Concerning the sufficiency of the peti¬ 
tion and other documents of the parties to an adop¬ 
tion proceeding, we quote from 1 Ruling Case 
Law, sec. 12 (Adoptions), page 603, as follows: 

“It has been ruled that a petition for the 
adoption of a child must be liberally con¬ 
strued ; that facts not averred in it may be 
supplied by caption; that the facts dis¬ 
closed need not be other than expressly re¬ 
quired by statute; and that, even as to 
conditions precedent necessary to support 
the adoption, such conditions need not be 
set forth in the petition unless the statute 
requires it.” 

It is further contended throughout the decision 
of April 29,1919, that the signing of certain of the 
adoption papers before a notary public instead of 
before the judge was sufficient to oust the court of 
jurisdiction to enter the decree. As answering that 
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finding, we solicit attention to the case of John¬ 
son’s Estate, 98 Calif., 531, 21 L. R. A., 380, dis¬ 
cussed in 1 Ruling Case Law, sec. 12 (Adoptions), 
at page 604, as follows: 

l 

“The signing of adoption papers before 
the parties appear before the judge is im¬ 
material, although the statute provides 
that the parties shall so appear and the 
necessary consent must thereupon be 
signed, if the parties do in fact appear be¬ 
fore the judge when the papers are pre¬ 
sented. The substantial thing required by 
such a statute is that the parties whose con¬ 
sent is required do consent in the presence 
of the judge, and that such consent is mani¬ 
fested in writing when delivered by them 
for that purpose.” 

The rule is well settled that neither the parties 
to adoption proceedings, nor their heirs, privies, 
or personal representatives are entitled collateral¬ 
ly to attack a judgment of adoption for failure to 
comply with statutory requirements in the adop¬ 
tion proceedings, after the order of adoption has 
been recognized and treated as valid by the parties 
thereto. This rule is established by the following 
and many other authorities which could be cited: 

Coleman v. Coleman, 81 Ark., 7 
Woodivard’s Appeal, 81 Conn., 152 
Sullivan v. People, 224 Ill., 468 


Ross v. Ross, 129 Mass., 243 
Nelson v. Nelson, 127 Ill., App., 422 
Cubbitt v. Cubbitt, 74 Kan., 353 
Parsons v. Parsons, 101 Wis., 76 

The case of Milligan v. McLaughlin, 94 Nebr., 
718, is a very interesting adoption case in which 
the petition for adoption was signed and sworn to - 
by the adopter-wife only, and there was no writing 
on file in the case to show that the husband con¬ 
sented to, and joined with her in, the adoption of 
the child. Furthermore, the petition showed that 
the adopter was a resident of Logan County, 
Nebraska, and filed the petition in Custer County, 
which was not in strict accord with the letter of 
the statute. Again, the Nebraska statute pro¬ 
vided that, where a husband and wife were not 
legally separated, neither could adopt a child with¬ 
out the consent of the other. On attack by the 
NEXT OF KIN of the adopter, the decree was 
held valid, it having been shown that there had 
been a substantial compliance with the require¬ 
ments of the Nebraska laws by the husband having 
consented to the adoption in open court. In addi¬ 
tion to the alleged lack of consent by the husband, 
to the adoption, the next of kin urged that the 
adoption was void because the adopter filed the 
petition in a county of which she and her hubsand 
were not residents. The court held that the object 
of the statute respecting the residence of peti¬ 
tioners was to provide ready means to the adopted 
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child for proving its adoption, and used the follow¬ 
ing language: 

i 

i * 

“Taking this view of the statute, we 
think it was not designed to be used as a 
sword to cut down the rights of the child, 
but its intention was beneficent and its 
purpose was to protect him against other 
claimants by furnishing him accessible 
proof of his adoption. * * * We think, 

under the facts before us, no court would 
have permitted Mrs. McLaughlin during 
her lifetime to deny that the child in her 
possession had been adopted and had the 
rights of a lawful heir; and the collateral 
heirs are equally estopped. As was said in 
Wolfe*s Appeal, (10 Sadler (Pa.), 139), 
‘They are not here in the interest of the 
innocent subject of the adoption, but 
decidedly against the same. They are 
either strangers to the adoption proceed¬ 
ing, and therefore have no standing in 
court, or they are privies in blood or in law, 
and stand in the shoes of Samuel Sankey, 
through and under whom they claim’.” 

The court in the last-mentioned case further re¬ 
marked that, even though the adoption in that case 
had been held invalid, it could yet have been 
specifically enforced in equity; and referred to the 
line of cases which have enforced such agreements, 

I 


i 

i 
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both in the face of adoption statutes and in the 
absence of them. 

In the case of Noble v. Union River Logging Co., 
147 U. S., 156, the court passed upon the right of 
the Secretary to revoke a patent to a railroad right 
of way which had been issued by his predecessor in 
office, and held that the initial determination of 
the right to the patent was a judicial one, and the 
subsequent cancellation of the patent by a suc¬ 
ceeding Secretary would be to deprive the railroad 
company of its property without due process of 
law—and that such jurisdiction belongs to the 
courts. On the question of facts necessary to give 
the court jurisdiction, the opinion points out that 
certain allegations of facts are necessary to set 
the machinery of the law in motion, and said: 

“With respect to these (jurisdictional) 
facts the finding of the court is as con¬ 
clusively presumed to be correct as its find¬ 
ing with respect to any other matter in 
issue between the parties. * * * In 

this class of cases, if the allegation be 
properly made and the jurisdiction be 
found by the court, such finding is con¬ 
clusive and binding in every collateral pro¬ 
ceeding, and, even if the court be imposed 
upon,. by false testimony, its finding can 
only be impeached in a proceeding in¬ 
stituted directly for that purpose.” 
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In the case of VonBeck v. Thompson, 167 N. Y., 
601, the petition for adoption, and the agreement 
of adoption, had not been executed in the presence 
of the judge before whom the proceedings were 
had. The case holds such irregularities im¬ 
material, where the order entered by the judge 
certifies that the proper parties appeared before 
him and executed the necessary consents. 

In 1 Ruling Case Law, sec. 40 (Adoptions), 

page 628, is found the following language: 

| 

“The judicial determination of some 
particular fact, such as the abandonment 
of the minor by his parent, or thb consent 
of the next of kin to his adoption, may be 
essential to the exercise by the cohrt of its 
jurisdiction to enter the order of adoption; 
but such a requirement does not make it 
essential that the fact be determined upon 
proper evidence, or necessarily in accord¬ 
ance with the truth of the case, and mere 
error cannot affect the jurisdiction, and, 
the fact having been judicially determined, 
the determination must stand until re¬ 
versed on appeal, and hence it cannot be 
collaterally attacked. If this were not the 
rule the status of the child would be al- 

i 

ways uncertain, since the evidence might 
not be the same at all investigations and 
might be regarded with different effect by 
different tribunals and the adoption be held ' 
by one court to have been valid while an- 
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other court would hold it to have been in¬ 
valid.” 

Section 16, Article 6 of the Nebraska Constitu¬ 
tion provides: 

“County Courts in the State of Nebraska 
are courts of record and have original 
jurisdiction in adoption matters.” 

and Section 800 of the Nebraska Statutes for 1895 
provides: 


“All decrees (adoption decrees) entered 
in such cases in conformity with the pro¬ 
visions and requirements of this chapter 
shall be conclusive upon all the persons in¬ 
terested in such proceedings or matter .” 

The case of Ferguson v. Herr, 64 Nebr. 660, 
holds that: 

“The decree rendered by the probate 
court under the provisions of that statute, 
fixes the status of the child and its adoptive 
parents; and when such decree, by failure 
to prosecute error therefrom, is allowed to 
become final, it will, if in substantial con¬ 
formity with the provisions and require¬ 
ments of the statute, be conclusive upon all 
persons interested in the proceedings.” 
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The foregoing is supported by a long and un¬ 
broken line of authorities in Nebraska hnd other 
States of the Union; and we respectfully submit 
that a judgment regular on its face cannot be col¬ 
laterally attacked by any of the parties tjo the pro¬ 
ceeding in which it was rendered, or by their 
privies. Substantial compliance with the statu¬ 
tory requirements in cases of adoption is suffi¬ 
cient; and, where there has been a substantial 
compliance and the court has found in favor of its 
jurisdiction, such jurisdiction will be conclusively 
presumed when it is attacked collaterally by the 
parties or their privies. 

In the case of Chaloner v. Sherman , 215 Fed. 
867, the court was asked in a collateral attack, to 
review lunacy proceedings for alleged fraud and 
perjured testimony in connection with the same. 
In upholding the action of the trial court in ex¬ 
cluding evidence tending to support the collateral 
attack, the Court of Appeals said: 

“The question whether the alleged per¬ 
jurious testimony was true, was neces¬ 
sarily adjudged by the New York court in 
finding the plaintiff incompetent. This 
court cannot determine whether or not the 
testimony in question was perjured with¬ 
out trying over again the very Same issue 
which the New York court decided when it 
made the decretal order complained of. It 
is well settled that the fact that a judgment 
is procured by false testimony does not 
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open it to collateral attack. United States 
v. Throckmorton, 98 U. S. 61, 25 L. Ed. 93; 
Freeman on Judgments (4th Ed.) Sec. 
334.” 

The Supreme Court of the United States has 
uniformly held that, whenever it appears that a 
court possessing judicial powers has rightfully ob¬ 
tained jurisdiction of a cause, all its subsequent 
proceedings are valid, however erroneous they 
may be, until they are reversed on error, or set 
aside by some direct proceeding for that purpose. 
Whatever errors may occur subsequently in the 
exercise of jurisdiction, the proceeding being 
coram judice, cannot be impeached collaterally. 
Every intendment is made to support the proceed¬ 
ing when collaterally questioned. It is regarded 
as if it were regular in all things and irreversible 
for error; and the rule is as applicable to inferior 
and special tribunals as it is to those of superior 
or general authority—where they have once ac¬ 
quired jurisdiction, their subsequent proceedings 
cannot be collaterally questioned for mere error 
or irregularity. (See 7 Encyclopedia of U. S. Re¬ 
ports, page 642, and the many authorities there 
cited.) 

Likewise, the Supreme Court of the United 
States has many times held that fraud or collusion 
is not ground for collateral attack on judgments 
by the parties or their privies, their only relief 
being in equity. 

On May 20, 1919, the Assistant Secretary, in 
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his approval of the decision of April 29, 1919, 
states that: 

i 

“Said decree (of adoption ) is void be¬ 
cause of want of jurisdiction in the Thurs¬ 
ton County court over the parties and the 
subject matter, due to undue influence 
exercised over My Soul Tiebauli and fraud 
practiced on the court” 

The foregoing conclusion of the Secretary, in 
the light of the authorities hereinbefore cited, and 
the facts of this case as shown by the decision of 
April 29, 1919, clearly constitutes error of law, 
and we respectfully submit that the entire record 
in the case should be reviewed by the court on writ 
of certiorari. 

The citation of a few authorities by the courts 
of the District of Columbia might not be amiss, as 
showing that there is no disposition on the part of 
the courts to be in conflict as to the doctHne of col¬ 
lateral attack upon judgments of courts of record. 

In the case of Richmond and Danville Railroad 
Company v. Gorman, 7 App. D. C., 91, the court 
went even further in upholding the rule forbidding 
collateral attack than do most of the authorities 
which we have heretofore cited. In that case, 
plaintiff’s intestate, Samuel E. Gorman, a journey¬ 
man plumber, whose home was in this city, had 
been employed for more than a year ail Asheville, 
N. C. Having paid a visit here to his family, he 
was, on August 27,1891, en route back to Asheville 
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when, through negligence of the defendant com¬ 
pany, his train was derailed and he was killed. 
September 7,1891, the plaintiff, Edward Gorman, 
was appointed administrator by the Orphan’s 
Court of Washington, D. C., and suit commenced 
here October 15th following. The defendant 
pleaded the grant of letters of administration to 
J. C. Brown on September 30, 1891, by the Clerk 
of the Superior Court of Buncombe County, North 
Carolina; the bringing of suit by him in the State 
Court; the removal of said suit to the Federal 
Court; the acquittance and discharge of the de¬ 
fendant in the Federal Court by the North Caro¬ 
lina Administrator; and the judgment of the Fed¬ 
eral Court taken by consent of the parties. 

The Code of North Carolina (sec. 1374) con¬ 
ferred jurisdiction upon the clerk of the superior 
court to grant letters of administration of the 
estates of intestates, when, among other things, 
the decedent was, at or immediately preceding his 
death, domiciled in the county of such clerk, or 
where decedent, not being so domiciled, left assets 
and property. Section 1381 of the North Carolina 
Code provided that, upon application for letters of 
administration, the Clerk must determine and 
ascertain by affidavit of the applicant or other¬ 
wise, certain facts as to the decedent, and required 
that such affidavit be filed of record by the clerk. 
Such affidavit was made and filed, and the clerk 
issued letters of administration to said Brown. At 
the trial of the action here in the District of 
Columbia, the defendant relied exclusively upon 
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the conclusiveness of the court record in North 
Carolina. 

In holding that neither the probate proceedings 
nor the consent judgment in the State and Fed¬ 
eral courts of North Carolina could be collaterally 
attacked in the suit here, Chief Justice Shepard 
said: 


“Whether the judgment appealed from 
shall be reversed or affirmed depends upon 
the faith and credit to be given to the pro¬ 
ceedings in the courts of North Carolina, 
commencing with the grant of letters of ad¬ 
ministration to Brown and ending with the 
judgment of the United States Circuit 
Court confirming the settlement that had 
been made by him. All minor questions 
arising on the trial may be pretermitted. 
Indeed, the latter judgment may be left out 
of consideration, in so far as the validity of 
the appointment of the administrator is 
concerned. This judgment was sufficient 
for its own purposes. It was ai final judg¬ 
ment in the suit brought and is as effectual 
as if it had directly adjudicated the amount 
of the recovery upon a formal trial. United 
States v. Parker, 120 U. S., 89j Merrett v. 
Campbell, 47 Cal., 542. At the same time, 


however, it added no weight to the adjudi¬ 
cation of the probate court under which 
Brown was appointed administrator. If, 
in fact, that order was void for want of 
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jurisdiction, this judgment could not cure 
it; for the validity of the appointment of 
the administrator was not one of the ques¬ 
tions to be adjudicated. Griffith v. Frazier, 
8 Cranch, 9. 

***** ** * * *** 

“Under the probate act of North Caro¬ 
lina the Clerk of the Superior Court of 
Buncombe County was vested with judicial 
power and discretion in the matter of the 
appointment of administrators of the 
estates of persons dying intestate in that 
State; and the entry of the order of ap¬ 
pointment must be regarded as the judicial 
act of one in the exercise of a general juris¬ 
diction. IN THAT VIEW IT IS OF NO 
CONSEQUENCE THAT THE RECORD 
DOES NOT SHOW A S^ICT COMPLI¬ 
ANCE WITH THE REQUIREMENTS 
OF THE STATUTES HEREINABOVE 
QUOTED WITH RESPECT TO THE 
GIVING OF NOTICE AND THE RE¬ 
NUNCIATION OF THOSE WHO HAD 
THE PREFERENCE. Garrison v. Cox, 
95 N. C., 261; Lyle v. Siler, 103 N. C., 261; 
see also Kelly v. West, 80 N. Y., 139; 
Simmons v. Saul, 138 U. S., 439. 

“Two of the statutory conditions in 
which the clerk of a superior court in a 
county of North Carolina can appoint an 
administrator for the estate of an intestate 
have been discussed in this case. One is, 
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‘where the decedent at or inimediately 
previous to his death was domiciled in the 
county of such clerk.’ The other is, ‘where 
the decedent, not being domiciled in the 
State, died in the county of such clerk, 
leaving assets in the State.’ Several inter¬ 
esting questions arise out of the second of 
these conditions; but in the view we have 
taken of the case, it is not necessary to de¬ 
cide them. Besides, we think it apparent 
from the record that the action of the clerk 

l 

in granting the letters was founded wholly 
upon the supposed existence of the first 
condition; that is, upon the ajssumption 
that the deceased, ‘at or immediately pre¬ 
vious to his death, was domiciled in the 
county of such clerk’.” 

i 

J 

After adverting to the frequent difficulty in 
determining a question of domicile, and saying 
that the jury in the case here doubtless intended 
to find that decedent’s domicile was in the District 
of Columbia, the court continued: 

' i 

j 

“Be this as it may, however, the de¬ 
ceased was described in the application, or 
affidavit, upon which the letters were 
granted, as ‘late of the county of Bun¬ 
combe.’ This was substantially an allega¬ 
tion that, ‘at or immediately previous to 
his death he was domiciled in the county of 
such clerk.’ 
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“Having general jurisdiction in the mat¬ 
ter of granting letters of administration 
upon the estates of deceased persons, the 
clerk was called upon, judicially, to inquire 
and determine whether intestate at, or im¬ 
mediately before, his death, was domiciled 
in his county. Grant that he erred in this 
conclusion, yet he nevertheless found that 
the deceased had been so domiciled and 
issued the letters accordingly. 

“The question, then, upon which the case 
must necessarily turn, is this: Can the 
grounds of that judgment be inquired into 
in this collateral proceeding in another 
jurisdiction, and the grant of letters de¬ 
clared void for the error committed? 

“ * * * After much consideration, 

we can arrive at no other conclusion than 
that the grant of the letters of administra¬ 
tion is not subject to collateral attack, and 
that the court erred in submitting that 
issue to the jury. 

“We are not unmindful that the applica¬ 
tion of the rule in this particular case is a 
hard one and that it may work an irre¬ 
parable injury to the appellee and next of 
kin; but, on the other hand, we believe that 
the rule itself is founded in reason and is 
promotive of a sound public policy, in that 
it tends to the ending of litigation over the 
same matter, the quieting of titles and the 
guaranty of the rights of innocent persons 
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acquired in confidence in the integrity and 
stability of the decisions of the courts of the 
country. The abrogation of the rule would 
lead to as great, and more frequent, hard¬ 
ships against which the greatest diligence 
could not always guard. ] 

“It is notorious that ex parte proceed¬ 
ings of this character are often lbosely con¬ 
ducted and abound in irregularities and 
errors, and not infrequently in attempts at 
fraud; but they are an essential part of the 
machinery of justice, and by the necessities 
of the situation are in the nature of pro¬ 
ceedings in rem , which bind all persons, 
though not actual parties, and become the 
foundations of innumerable rights and 
titles. 

“The rule adhered to has thp sanction, 
it is believed, of a majority of the courts of 
last resort in this country that have had it 
under consideration. (Citing numerous 
authorities.) 

“We have found no decision of the Su¬ 
preme Court of the United States directly 
in point, but the conclusion seems to be 
within the principle established by many, 
including the following: (Citing 10 cases, 
including Noble v. Union River R. R., 147 
U. S., 165.) 

***** ** **!*** 

i 

• | 

“This brings us to the consideration of 

that part of the charge which submitted 
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to the determination of the jury whether 
the judgment of the circuit court of the 
United States, based on the settlement be¬ 
tween the parties, was fraudulently ob¬ 
tained. 

“This also was error. In the first place, 
there was no evidence upon which to found 
the charge. There was nothing but the fact 
that the cause was settled out of court. 
Suspicion is not proof. In the second place, 
the administrator had the right to collect 
the claim by suit or otherwise. If he col¬ 
luded with the defendant and sacrificed 
the interests of those whom he represented, 
he might have been made to answer there¬ 
for ; and he might have been removed and a 
suit brought in the court which rendered 
the judgment, to set it aside for fraud. 
Being, as we have held, a valid judgment 
on its face and binding upon all persons 
represented by, or in privity with, the ad¬ 
ministrator, it is entitled to full faith and 
credit in this jurisdiction, and cannot be 
collaterally impeached for fraud. Simmons 
v. Saul, 138 U. S., 439; Christmas v. 
Russell, 5 Wall., 290; Hanley v. Donoghue, 
116 U. S., 1.” 


It seems the foregoing case is absolutely con¬ 
trolling here upon the subject of collateral attack 
of judgments regular on their face. They, we sub- 
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mit, import absolute verity and cannot be collater¬ 
ally impeached. 1 

In the case of Manson v. Duncanson , 106 U. S., 
533, the moving parties, claiming to have been 
owners of certain land which had been condemned, 
sought, by a bill in equity, to enjoin the defendant 
Duncanson from receiving the fund and to com¬ 
pel payment to complainant. The rights of an 
infant, and the question of whether a court of the 
District of Columbia had committed error in 
ordering a sale of certain property were involved, 
but we do not state them in detail. It is Sufficient 
to say that it was sought to impeach the judgment 
of the court which directed the sale; but the court 
held: 


“In the District of Columbia a non¬ 
resident, minor, having an interest in real 
estate situated therein, may, by the ap¬ 
pointment of a guardian ad Mein by the 
proper court, and without service of per¬ 
sonal process upon him, be subjected to a 
decree providing for the sale of the land for 
the payment of the debts of the decedent 
owner, and partitioning the surplus, if any, 
after such payment. iHHHfl 

“Such a decree, if made by a court with 
full jurisdiction of the subject-matter and 
having the proper parties before it, can¬ 
not be attacked by one of those parties in a 
collateral proceeding. 

“Whether the decedent owner in such 

i 
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case had any interest in the land petitioned 
to be sold was a question to be decided by 
the court in which the petition was pend¬ 
ing, and if error was committed in the dis¬ 
position of that question, the remedy was 
by appeal, or by a bill of review, if duly 
filed.” 

The case of Briscoe v. District of Columbia, 221 
U. S., 547, is in point. There, it was sought by 
proceeding in equity to enjoin a sale of the com¬ 
plainant’s property to pay for certain benefits 
assessed in connection with improvements made 
under authority of Congress, after such assess¬ 
ments had been made in court. The court, speak¬ 
ing through Justice Lurton, said: 

“The court was in the exercise of a 
special statutory jurisdiction (in assessing 
the benefits), but all the facts necessary to 
the exercise of that jurisdiction appear to 
have existed, and such a judgment is no 
more subject to collateral impeachment 
than if the court had been exercising its 
general jurisdiction.” 

In Pickford v. Talbott, 225 U. S., 651, the court 
was requested to restrain the enforcement of a 
judgment at law on the ground of newly-dis¬ 
covered evidence which would make it unconscion¬ 
able to enforce the judgment. HELD, that— 
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“To warrant a court of equity in re¬ 
straining the enforcement of a judgment 
at law, * * * it is not sufficient for 

the party merely to show that, because of 
newly discovered evidence he would have 
a better prospect of success on a new trial.” 

Thompson v.' Thompson, 38 W. L. R., 2*78, later 
affirmed by the Supreme Court of the United 
States, holds that— 

“Where there has been at least a sub¬ 
stantial compliance with the provisions of 
the Virginia statute authorizing construc¬ 
tive service by publication (in a divorce 
proceeding), it will be presumed that the 
court granting the decree had sufficient 
evidence before it to satisfy it that all the 
requirements of the statute had been satis¬ 
fied.” | 

, It was sought in that case to show that the court 
did not acquire jurisdiction because the affidavit 
made for the procurement of the order of publica¬ 
tion had stated facts “upon information and be¬ 
lief,” and both this court and the Supreme Court 
held that it would be presumed the Virginia court 
had sufficient facts to satisfy it on the question of 
its jurisdiction over the subject matter and the 
parties. 
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POINT IX 

Certiorari is the Proper Remedy for Review and 
Correction of the Errors Committed by the 
Secretary of the Interior. 

The act of June 25, 1910, (See Appendix C to 
this Brief) expressly provides that the action of 
the Secretary of the Interior in determining the 
heirs of a deceased Indian allottee shall be “final 
and conclusive.” No appeal or other proceeding 
for the review of his judgment is provided; and, 
grievous errors of law have been committed which, 
if not corrected, will operate to deprive appellants 
of their property and property rights without due 
process of law, and will work irreparable injury 
to them, the common law writ of certiorari is the 
proper remedy to test the correctness of the Secre¬ 
tary’s judicial action under the statute. 

The return of the Secretary to the Rule to Show 
Cause herein attempts a showing that the Secre¬ 
tary has not completed the exercise of his judicial 
functions, in that he has ordered a further hearing 
to be held at the Winnebago Agency to the end 
that William Tebeau of St. Edwards, Nebraska, 

“may appear and submit testimony cover¬ 
ing his claim that he and his father, Lizzie 
Tebeau Traub, since deceased, the children 
of George Tebeau, Sr., were also niece and 
nephew of the decedent, My Soul Tiebault.” 
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It will thus be seen that this entire proceeding 
has terminated in a final judgment of the Secre¬ 
tary entirely adverse to the decision of January 
11, 1913, and in all respects against the claims of 
the adopted children, the appellants h@re. The 
further hearing ordered has no bearing whatever 
upon the rights of the adopted children and does 
not in the slightest degree affect the finality of the 
decision and judgment against them. If is there¬ 
fore proper that said final judgment be reviewed, 
and, if found to be erroneous, set aside and an¬ 
nulled by the court. 

As stated by the Supreme Court of the United 
States in the case of Degge v. HitchcoOk, 229 U. 
S. 162, the writ of certiorari at common law ran 
to boards, officers, tribunals, and inferior judica¬ 
tures, whose findings and decisions, ev@n though 
erroneous, had the quality of final judgment, and 
there being no right of appeal or other method of 
review, the writ of certiorari was resorted to of 
necessity to afford a remedy where there would 
otherwise have been a denial of justice! 

In the said case of Degge v. Hitchcock, supra, 
the court was asked to review the action of the 
Postmaster General in issuing a fraud oiider under 
Revised Statutes, Sec. 3929, which provides that, 
“upon evidence satisfactory to him” he may deter¬ 
mine what is and what is not a scheme to defraud 
through the use of the mails, and upon ah affirma¬ 
tive determination may deny the use of the mails 
to a person or concern deemed guilty of devising a 
scheme to defraud. 
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It was contended that the Postmaster General 
in that case acted in a judicial capacity but had 
exceeded his jurisdiction, and, without any proof 
of fraud, deprived the appellant of the valuable 
right to receive letters and money through the 
postoffice. 

In disposing of the contention, the court, by Mr. 
Justice Lamar, said: 

“It is true that the Postmaster General 
gave notice and a hearing to the persons 
specially to be affected by the order and 
that in making his ruling he may be said to 
have acted in a quasi-judicial capacity. But 
the statute was passed primarily for the 
benefit of the public at large and the order 
was for them and their protection. That 
fact gave an administrative quality to the 
hearing and to the order and was sufficient 
to prevent it from being subject to review 
by writ of certiorari. The Postmaster 
General could not exercise judicial func¬ 
tions, and in making the decision he was 
not an officer presiding over a tribunal 
where his ruling was final unless reversed. 
Not being a judgment it was not subject to 
appeal, writ of error, or certiorari. Not 
being a judgment, in the sense of a final 
adjudication, the appellants were not con¬ 
cluded by his decision, for had there been 
an arbitrary exercise of statutory power or 
a ruling in excess of the jurisdiction con- 
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ferred, they had the right to apply for and 
obtain appropriate relief in a court of 
equity. School of Magnetic Healing v. 
McAnnulty, 187 U. S. 94. Philadelphia 
Co. v. Stimson, 223 U. S. 605, 620. 

The fact that there was this Remedy is 
itself sufficient to take the case out of the 
principle on which, at common law, right 
to the writ was founded. For there it 
issued to officers and tribunals only because 
there was no other method of preventing 
injustice. Besides, if the common law writ, 
with all of its incidents, could be construed 
to apply to administrative and quasi¬ 
judicial rulings it could with a greater 
show of authority, issue to remove a record 
before decision and so prevent a ruling in 
any case where it was claimed there was no 
jurisdiction to act. This would overturn 
the principle that, as long as the proceed¬ 
ings are in fieri the courts will not inter¬ 
fere with the hearing and dispqsition of 
matters before the Departments. Plested 
v. Abbey, 228 U. S. 42, 51. To hold that 
the writ could issue either before or after 
an administrative ruling would make the 
dispatch of business in the Departments 
wait on the decisions of the courts and not 
only lead to consequences of the most mani¬ 
fest inconvenience, but would be an inva¬ 
sion of the Executive by the Judicial 
branch of the Government. 
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The writ of certiorari is one of the ex¬ 
traordinary remedies and being such it is 
impossible to anticipate what exceptional 
facts may arise to call for its use, but the 
present case is not of that character, but 
rather an instance of an attempt to use the 
writ for the purpose of reviewing an ad¬ 
ministrative order. Public Clearing House 
v. Coyne, 194 U. S. 497. This cannot be 
done.” 

Section 719 of the Revised Statutes, now Section 
262 of the Judicial Code, provides: 

9 

“The Supreme Court and the district 
courts shall have power to issue writs of 
scire facias. The Supreme Court, the cir¬ 
cuit courts of appeals, and the district 
courts shall have power to issue all writs 
not specifically provided for by statute, 
which may be necessary for the exercise of 
their respective jurisdictions, and agree¬ 
able to the usages and principles of law.” 

The case of Gund Brewing Co. v. United States, 
204 Fed. 17,122 C. C. A. 331, holds that: 

“This section grants the courts of the 
United States power to issue all writs not 
specifically provided for by the statute 
which may be necessary for the exercise of 
their respective jurisdictions and agreeable 
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to the usages and principles of law. This 
statute was no doubt enacted by Congress 
in order to meet cases of this nature when 
there is no specific process provided by 
statute.” 


I 

The writ will be issued where there is no plain 
and adequate remedy provided by appeal, writ of 
error, or otherwise, as shown by the following 
authorities: 

In the case of Reaves v. Ainsworth, 219 U. S. 
296, the plaintiff in error petitioned for certiorari 
to review the proceedings of a military board. The 
court held that to those in the military service, 
military law is due process of law, apd that the 
courts cannot in any way review the findings of 
military tribunals. In distinguishing between that 
case and certain State militia cases, the court 
pointed out that there is a difference between the 
regular army of the Nation and the militia of the 
State when in the service of the Nationj 

In the case of District of Columbia v. Brooke, 
214 U. S. 198, the courts reviewed on certiorari 
certain action of the District of Columbia in con¬ 
nection with the assessment of a drainage system, 
which necessitated the taking of part of the peti¬ 
tioner’s property, the allegations being that the 
assessment in connection with the fixing of the 
system was illegal and void; that the statute pro¬ 
viding for it was not complied with in certain par¬ 
ticulars ; and that the record showed no notice hav¬ 
ing been mailed as required. The lower court held 
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the tax illegal and void, and directed that the 
same be quashed. The judgment was affirmed by 
the Court of Appeals and was taken by writ of 
error thence to the Supreme Court of the United 
States, which without questioning the form of pro¬ 
cedure, reversed the case on the ground that the 
statute was constitutional and within the power of 
Congress to enact. 

In the case of Walsh v. McFarland et al, 34 W. 
L. R. 78, the court considered a petition for a writ 
of certiorari to review the action of the police trial 
board in hearing and determining charges of 
gambling against a member of the police force. 
Following the case of District of Columbia v. 
Burgdorf, 6 App. D. C. 471, the court said: 

“The office of a writ of certiorari is to 
bring before the court the record of some 
proceeding in some inferior court or tri¬ 
bunal, or before some officer exercising, or 
entitled to exercise, judicial or quasi¬ 
judicial functions, so that the court may 
determine whether such special tribunal 
had jurisdiction, or whether its action in 
such proceeding is according to the essen¬ 
tial requirements of the law. D. C. v. 
Burgdorf , 6 App. D. C. 471.” 

That case holds that the board had power to try 
a member of the police force for an offense com¬ 
mitted even while off duty, and that being the 
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principal question in the case, the petition was 
denied. 

The right to have the Secretary’s proceedings 
reviewed for error, has, in effect been determined 
in advance in this case by the Supreme Court of 
the United States when it was before that tribunal 
in the habeas corpus proceeding. Counsel for the 
adopted children there contended that, if the Sec¬ 
retary were permitted to reopen the controversy 
which had been settled by his predecessor, he 
would ignore the decree of adoption, etc., but the 
court said it could not anticipate that the Secre¬ 
tary would act beyond his powers, but that, if he 
did, his action “would be subject to review by the 
courts.” (See Lane v. Mickadiet, 241 U. S., 202.) 

In considering the petitioner’s rights and 
claims, it is proper to bear in mind that prior to 
June 25, 1910, the determination of such ques¬ 
tions was vested in the United States Circuit 
Courts, under the Act of February 6, 1901, 31 
Stat. L., 760, which expressly gave to suitors the 
right of appeal as in other cases over which those 
courts had jurisdiction. The final judgments in 
Indian cases were required to be certified to the 
Secretary, and the same were binding upon him. 

The sole object of this proceeding is to ascertain, 
by review in the courts, whether the proceedings 
of the Secretary are void because of errors com¬ 
mitted ; and, if the answer shall be in the affirma¬ 
tive, the order to the Secretary will be to quash the 
same. If the courts shall order the Secretary’s 
proceedings and decision quashed, they will then 
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have a finally-determined right which everyone, 
including the Secretary of the Interior, can, by 
proper process and orders of the court, be com¬ 
pelled to respect. 

In addition to the cases of Dege v. Hitchcock, 
229 U. S., 162, we respectfully solicit the atten¬ 
tion of the court to the later case of Harntraft v. 
Mollowny, 247 U. S., 295, which expressly upholds 
the power of the Courts of the District of Colum¬ 
bia to issue the writ of certiorari, and states in 
great detail the instances in which the same is 
available for the review of decisions of inferior 
and special tribunals. 

In the case of Ewing v. St. Louis, 5 Wall., 413, 
a bill in equity has been brought in the United 
States Circuit Court for Missouri to enjoin the en¬ 
forcement of certain judgments rendered against 
the complainant by the Mayor of St. Louis for 
alleged benefits to his property from the opening 
of Walsh Street in that city, and to obtain com¬ 
pensation for that property taken for the use of 
the street. The bill of complaint alleged that the 
proceedings were had without notice to complain¬ 
ant ; that the notice required by law was not pub¬ 
lished ; that the law made no provision for compen¬ 
sation for the property taken; that the Mayor had 
no power to render the judgments under any act 
of the State Legislature; that no such power could 
be vested in him by the city authorities under the 
charter; and that the statutes under which the 
proceedings were had had been repealed before 
the proceedings were completed. On demurrer to 
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the bill, the court, speaking through Mr. Justice 
Field, said: 

“ These grounds are, by the demurrer, 
admitted to be true, and, being true, no 
reason exists upon which to justify the 
interposition of a court of equity] 

“If the statutes and ordinances under 
which the Mayor undertook to act did not 
invest him with any authority to render 
the judgments against the complainant, 
the judgments were void and could not cast 
a cloud upon his title, or impair any reme¬ 
dies at law provided for the protection of 
his property, or the redress of trespass to 
it. 

“On the other hand, if the statutes and 
ordinances invested the Mayor with au¬ 
thority, when new streets in the city were 
to be opened, to render judgments for the 
amount of benefits assessed against the 
owners of adjoining property, and in this 
instance he failed to follow their provisions, 
or exceeded the jurisdiction they conferred, 
the remedy of the complaint wds by cer¬ 
tiorari at law, and not by bill in equity . 

“With the proceedings and determina¬ 
tions of inferior board or tribunals of 
special jurisdiction, courts of equity will 
not interfere, unless it should become neces¬ 
sary to prevent a multiplicity of suits or 
irreparable injury, or unless the proceed- 
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ing sought to be annulled or corrected in 
valid upon its face, and the alleged invalid¬ 
ity consists in matters to be established 
by extrinsic evidence. In other cases, the 
review and correction of the proceedings 
must be obtained by the writ of certiorari. 
This is the general and well-established 
doctrine. Examples in which this is as¬ 
serted are found in Mayor of Brooklyn v. 
Meserole, 26 Wend. (N. Y.), 132; Hey- 
wood v. City of Buffalo, 4 Kernan, 534.” 

In the case at bar, the Secretary’s decision is not 
“valid upon its face” (see copy thereof as Exhibit 
“B” to the petition herein); and, for purposes of 
review and correction, there is nothing outside the 
record of proceedings to be established by “ex¬ 
trinsic evidence.” The record culminating in the 
decisions involved, bears its own showing of 
errors. The case, therefore, comes squarely with¬ 
in the decision of Ewing v. St. Louis, supra. 

The case last mentioned was approved in Whit¬ 
ney v. Dick, 202 U. S., 138, and followed in the fol¬ 
lowing cases: 

Richardson v. Pennsylvania Coal Co., 203 Fed., 
747, holding bill in equity alleging possession by 
complainant and that defendant repeatedly tres¬ 
passes under claim of right, but setting out com¬ 
plainant’s title, did not state cause of action to re¬ 
move cloud on title, and complainant had adequate 
remedy at law. 
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Wood v. District of Columbia, 6 Mackey, 153, 
holding certiorari lay to review proceedings on 
levy of invalid tax. 

Harkness v. Board of Public Works, 1 McA., 
127, denying injunction to restrain enforcement of 
alleged illegal tax, and expressly holding that cer¬ 
tiorari is the proper remedy. 

In the case now presented at bar, neither equity 
nor mandamus is the proper remedy, because (1) 
equity will not sit as an appellate tribunal for the 
correction of errors apparent on the face of a 
record in proceeding at law, and (2) Mandamus 
will lie only where there is an existing and estab¬ 
lished duty resting upon the party against whom 
the writ is sought. Both points are answered in 
Ewing v. St. Louis, supra, in the following 
language: 

“With the proceedings and determina¬ 
tions of inferior boards or tribunals of 
special jurisdiction, courts of equity will 
not interfere, unless it should become neces¬ 
sary to prevent a multiplicity of suits or 
irreparable injury, or unless the proceed¬ 
ing sought to be annulled or corrected is 
valid upon its face, and the alleged invalid¬ 
ity consists in matters to be established by 
extrinsic evidence. In other cases, the re¬ 
view and correction of proceedings must be 
obtained by the writ of certiorari. This is 
the general and well-established doctrine.” 


The irregularities in the Secretary’s proceed¬ 
ings are clearly apparent upon the face of the 
record already made in this case. The record as 
here made is not denied, and cannot be denied. 

The Return to the Rule to Show Cause is, in ef¬ 
fect, a demurrer to the petition. It is a mere posi¬ 
tive challenge of the court’s authority to review 
the Secretary’s proceedings and decision in any 
circumstances. The position taken in the argu¬ 
ment before the lower court is that the Secretary’s 
duties are exclusive and in no sense subject to re¬ 
view by the courts. 

In this case, the judgment of the Secretary, is, 
by the act of June 25, 1910, expressly made “final 
and conclusiveand, as shown by the decision of 
April 29, 1919, (Exhibit “B” to petition herein) 
the same is final and conclusive so far as these 
petitioners are concerned. There being no appeal 
or other mode of review provided, the writ of cer¬ 
tiorari should issue to review that judgment. 

Respectfully submitted, 

E. F. COLLADAY, 

Brown, Baxter & Van Dusen, 
Howard Saxton, 

P. H. Marshall, 

H. S. Barger, 

Attorneys for Appellants 


APPENDIX “A” 


COMPILED STATUTES OF NEBRASKA, 1895. 
TITLE XXV—PROBATE COURTS 
Chapter II—Adoption of Children 

6317. Sec. 796. (How Consummated.) Whenever 
it may be desirable that any person or persons shall 
adopt the child of another, the same may be consum¬ 
mated in the manner hereinafter provided. 

6318. Sec. 797. (Same—Proceedings.) The parents, 
guardians or other person or persons having lawful 
control or custody of any minor child, may make a 
statement in writing before the county judge of the 
county where the person, or persons, desiring to adopt 
such child reside, that he, she, or they voluntarily re¬ 
linquish all right to the custody of and power and con¬ 
trol over such child (naming him or her) and all claim 
and interest in and to the services and wages of such 
child, to the end that such child may be fully adopted 
by the party, or parties, (naming them) desiring to 
adopt such child, which statement shall be signed and 
sworn to by the party making the same, before said 
county judge, in the presence of at least two witnesses, 
and the person or persons desiring to adopt such child, 
shall also make a statement in writing, to the effect 
that he, she, or they freely and voluntarily adopt such 
child (naming him or her) as their own, with such 
limitations and conditions as shall be agreed upon by 
the parties, which said statement shall also be signed 
and sworn to by the parties making the same before 
said county judge, in the presence of at lbast two wit¬ 
nesses; but when such child is an inmate of “The 
Home of the Friendless” or of any orphans’ home or- 
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ganized under the laws of this State, and has been 
voluntarily surrendered in writing by its parents or 
guardians, for the purpose of adoption, to the direc¬ 
tors or trustees of the “Society of the Home for the 
Friendless,” or of such orphans’ home, or has no father 
or mother living, or has been previously abandoned 
by its parents or guardians, or left in any such charit¬ 
able institution for four months without being claimed, 
then the written consent of the president of the board 
of directors or trustees of said society, or of such 
orphans’ home, shall be given to such adoption signed 
in the presence of any county judge of this State and 
certified by him to the county judge of the county where 
the person or persons desiring to adopt such child re¬ 
side, which shall be received in the place of the re¬ 
linquishment as herein required; Provided, In all cases 
where such child shall be of the age of fourteen years 
and upwards, the written consent of such child shall 
be necessary to the validity of such proceeding: And 
provided further, Whenever it shall be desirable the 
party or parties adopting such child, may, by stipula¬ 
tions to that effect in such statement, adopt such child 
and bestow upon him or her equal rights, privileges, 
and immunities of children born in lawful wedlock 
and such statement or consent shall be filed with and 
recorded by said county judge in a book kept in his 
office for that purpose. 

6319. Sec. 798. (Hearing.) And such county 
judge shall appoint a time and place for the hearing 
of said matter. 

6320. Sec. 799. (Decree.) At the time and place 
of the hearing of such matter, if said hearing shall not 
be adjourned, the said probate judge shall render a 
decree therein, in accordance with the conditions and 
stipulations of said statement: Provided, In case it 
shall appear to the satisfaction of said probate judge, 
that such proceedings are not for the best interest of 
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the child or children, he may refuse to enter such 
decree and the matter shall thereupon be dismissed. 

6321. Sec. 800. (Same—Conclusive.) All decrees 

entered in such case in conformity with the provisions 
and requirements of this chapter, shall be conclusive 
upon all the persons interested in such proceedings or 
matter, and the child or children thus adopted shall 
take the surname of the person or persons adopting 
same, and all relations of parent and childj agreeable 
to such stipulation and the decree of the probate court, 
shall attach, and such child or children, ii so stated 
in such decree shall be subject to the exclusive con¬ 
trol and custody of such parent or parents; and shall 
possess and enjoy all the rights, privileges, inheritance, 
heirships and immunities of children born in lawful 
wedlock. j|g 

6322. Sec. 801. (Fees.) The probate judge shall 
be entitled to charge the same fees for subh services 
as now are or hereafter may be provided by law for 
like services in other cases. 

i 

APPENDIX “B” 

i 

Compiled Stat., U. S., Sec. 4214. Actions for Allot¬ 
ments. All persons who are in whole or in part of 
Indian blood or descent, who are entitled to an allot¬ 
ment of land under any law of Congress, or who claim 
to be so entitled to land under any allotment act or 
under any grant made by Congress, or who claim to 
have been unlawfully denied or excluded from any 
allotment or any parcel of land to which they claim 
to be lawfully entitled by virtue of any Act of Con¬ 
gress, may commence and prosecute or defend any 
action, suit, or proceeding in relation to their right 
thereto in the proper (circuit court) of the United 
States; and said (circuit courts) are hereby given juris¬ 
diction to try and determine any action, siiit, or pro- 
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ceeding arising within their respective jurisdictions 
involving the right of any person, in whole or in part 
of Indian Blood or descent to any allotment of land 
under any law or treaty (and in said suit the parties 
thereto shall be the claimant as plaintiff and the United 
States as party defendant); and the judgment or de¬ 
cree of any such court in favor of any claimant to an 
allotment of land shall have the same effect, where 
properly certified to the Secretary of the Interior, as 
if such allotment had been allowed and approved by 
him, but this provision shall not apply to any lands 
now held by either of the Five Civilized Tribes, nor to 
any of the lands within the Quapaw Indian Agency: 
Provided, That the right of appeal shall be allowed 
to either party as in other cases. (Aug. 15, 1894, 
c. 290, pp. 1, 28 Stat. 305, amended, Feb. 6, 1901, 
c. 217, pp. 1, 31 Stat. 760.) 

APPENDIX “C” 

Compiled Stat., U. S., Sec. 4226. Ascertainment of 
heirs of deceased allottees, etc. When any Indian to 
whom an allotment of land has been made, or may 
hereafter be made, dies before the expiration of the 
trust period and before the issuance of a fee simple 
patent, without having made a will disposing of said 
allotment as hereinafter provided, the Secretary of 
the Interior, upon notice and hearing, under such rules 
as he may prescribe, shall ascertain the legal heirs of 
such decedent, and his decision thereon shall be final 
and conclusive. If the Secretary of the Interior de¬ 
cides the heir or heirs of such decedent competent to 
manage their own affairs, he shall issue to such heir 
or heirs a patent in fee for the allotment of such dece¬ 
dent; if he shall decide one or more of the heirs to be 
incompetent he may, in his discretion, cause such lands 
to be sold: Provided, That if the Secretary of the In- 
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terior shall find that the lands of the decedent are 
capable of partition to the advantage of the heirs, he 
may cause the shares of such as are competent, upon 
their petition, to be set aside and patents in fee to be 
issued to them therefor. All sales of land allotted to 
Indians authorized by this or any other Act shall be 
made under such rules and regulations and upon such 
terms as the Secretary of the Interior may prescribe, 
and he shall require a deposit of ten per centum of 
the purchase price at the time of the sale. Should 
the purchaser fail to comply with the terms of sale 
prescribed by the Secretary of the Interior, the amount 
so paid shall be forfeited; in case the balance of the 
purchase price is to be paid in deferred payments, a 
further amount, not exceeding fifteen per fcentum of 
the purchase price may be so forfeited for failure to 
comply with the terms of the sale. All forfeitures 
shall inure to the benefit of the heirs. Upon payment 
of the purchase price in full, the Secretary of the 
Interior shall cause to be issued to the purchaser patent 
in fee for such land: Provided, That the proceeds of 
the sale of inherited lands shall be paid to such heir 
or heirs as may be competent and held in trust subject 
to use and expenditure during the trust period for 
such heir or heirs as may be incompetent, as their 
respective interests shall appear: Provided further. 
That the Secretary of the Interior is hereby authorized 
in his discretion to issue a certificate of competency, 
upon application therefor, to any Indian or in case of 
his death, to his heirs, to whom a patent in fee con¬ 
taining restrictions on alienation has been or may here¬ 
after be issued, and such certificate shall have the 
effect of removing the restrictions on alienation con¬ 
tained in such patent: Provided further, That here¬ 
after any United States Indian agent, superintendent, 
or other disbursing agent of the Indian Service may 
deposit Indian moneys, individual or tribal, coming 


60 


into his hands as custodian, in such bank or banks as 
he may select: Provided, That the bank or banks so 
selected by him shall first execute to the said disburs¬ 
ing agent a bond with approved surety, in such amount 
as will properly safeguard the funds to be deposited. 
Such bonds shall be subject to the approval of the Secre¬ 
tary of the Interior. (June 25, 1910, c. 431, pp. 1, 
36 Stat. 855.) 

Compiled Stat., U. S., Sec. 4228. Disposal by will 
of allotments held under trust. Any persons of the 
age of twenty-one years having any right, title or 
interest in any allotment held under trust or other 
patent containing restrictions on alienation or indi¬ 
vidual Indian moneys or other property held in trust 
by the United States shall have the right prior to the 
expiration of the trust or restrictive period, and before 
the issuance of a fee simple patent or the removal of 
restrictions, to dispose of such property by will, in 
accordance with regulations, to be prescribed by the 
Secretary of the Interior: Provided, however, That 
no will so executed shall be valid or have any force 
or effect unless and until it shall have been approved 
by the Secretary of the Interior: Provided further, 
That the Secretary of the Interior may approve or 
disapprove the will either before or after the death 
of the testator, and in case where a will has been ap¬ 
proved and it is subsequently discovered that there 
has been fraud in connection with the execution or 
procurement of the will the Secretary of the Interior 
is hereby authorized within one year after the death 
of the testator to cancel the approval of the will, and 
the property of the testator shall thereupon descend 
or be distributed in accordance with the laws of the 
State wherein the property is located: Provided 
further, That the approval of the will and the death 
of the testator shall not operate to terminate the trust 
or restrictive period, but the Secretary of the Interior 


may, in his discretion, cause the lands to he sold and 
the money derived therefrom, or so much thereof as 
may be necessary, used for the benefit of fine heir or 
heirs entitled thereto, remove the restrictions, or cause 
patent in fee to be issued to the devisee or devisees, 
and pay the moneys to the legatee or legatees either 
in whole or in part from time to time as he may deem 
advisable, or use it for their benefit: Provided also, 
That sections one and two of this Act shall not apply 
to the Five Civilized Tribes or the Osage Indians. 
(June 25, 1910, c. 431, pp. 2, 36 Stat. 856, amended 
Feb. 14, 1913, c. 55, 37 Stat. 678.) 

APPENDIX “D” ! 


Analysis of Authorities Cited in Decision of April 29, 
1919, Exhibit “B” to Petition Herein. 

Dry den v. Parotte, 61 Nebr. 339, R. 21: The case 
is cited as holding that a judicial order or judgment 
can not be attacked in a collateral proceeding unless 
affected by some jurisdictional infirmity. The case 
holds that the correctness of a decree creating a lien 
on property can not be inquired into on a motion to 
vacate a sale made in conformity with suich decree. 
It is far from being an authority in support of collateral 
attack. The court said: 


“Upon this judgment no direct attack has 
ever been successfully made, and it can not of 
course be assailed collaterally unless it is af¬ 
fected by some jurisdictional infirmity. * * * 
Whether the facts stated in the petition con¬ 
stitute a cause of action and entitled the plain¬ 
tiffs to relief, was a judicial question which the 
trial court had authority to consider and -decide; 
and it is a universal principle—an axiom of the 



62 


law—that where a court has jurisdiction of both 
the subject-matter and the parties, power to de¬ 
cide implies authority to decide either way—to 
reach a right or wrong conclusion, and in con¬ 
formity therewith, to pronounce a judgment 
that will be conclusive upon the litigants and 
those in privity with them, unless reversed, 
vacated, or modified in an appeal or other direct 
proceeding instituted for that purpose. The 
sufficiency of the petition is not a test of the 
jurisdiction; although it may be defective in 
substance, it will support a judgment if the 
court has authority to grant the relief demanded 
and the facts upon which the demand is based 
are intelligently set forth. * * * The 'pres¬ 

ent attack is collateral; it does not assail the pro¬ 
ceeding under the decree, but the decree itself; 
its object is to obtain a rehearing upon a point 
adjudicated at the trial.” 

Cavanaugh v. Smith, 84 Ind. 380, R. 21: Suit in equity 
by a wife alleging she had obtained a decree of divorce 
and judgment for alimony in another State; that the 
husband had fraudulently conveyed his property to an¬ 
other, who had reconveyed, and the petition prayed that 
the conveyance be set aside. The husband answered that 
he was not and never had been a resident of the State 
in which the divorce proceeding was brought, had no 
notice of it y and that the sheriff had been fraudulently 
induced to make a return in the divorce case as if service 
had beeQ had upon him. He proved the allegations of 
his answer and thus established that the court acquired 
no jurisdiction over his person. 

Fitzhugh v. Custer, 4 Tex. 392, R. 21: We searched 
in vain for the purported quotation from this case. In 
the Fitzhugh case the record of the county court which 
was involved showed on its face, that in the matter of 
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This case 


a contested election, a quorum was not present as re¬ 
quired ; that the contestants submitted the cause to arbi¬ 
trators whose award was entered as judgment of the 
court. The proceeding of the county court was held to 
be a nullity. 

Thoughwenim v. Rodriguez, 4 Tex. 468, R. 21: We 
find no such case. 

Ferguson v. Crawford, 70 N. Y. 253, R. 21: 
simply holds that one may show, as against a judgment, 
that he was not served with process and did not appear; 
also that he did not authorize an attorney to appear for 
him. 

Putnam v. Man, 3 Wend. 202, R. 21: Holds that plain¬ 
tiff, who is a constable, may serve a summons in his own 
favor issued by a Justice of the Peace; that his return 
can not be impeached in an action of trespass for an 
arrest under execution issued on the judgment rendered 
upon the return of such summons; and that if Ifhe return 
be false, the remedy is by an action against the constable 
for false return. 

Harwood v. Wylie, 70 Tex. 538, R. 22: The 
the Probate Court involved showed on its face that the 
court had no jurisdiction under the statute to grant let¬ 
ters of administration, and that, in an action of trustees 
to try title, the defect in the record was available as a 
defense. 

"Grier v. Grier” should be Green v. Green, 2 Gray 
(Mass.) 361, R. 22: Decision, page 5: The case holds 
that a decree of divorce from the bond of matrimony, 
though obtained through fraud and false testimony, can 
not be set aside on an original libel in equity filed at a 
subsequent term of the court. 

Machine Co. v. Stires, 94 N. W. (Nebr.) 629, R. 22: 
This is another case where it was permitted, in a col¬ 
lateral proceeding, to be shown that the judgment ren¬ 
dered in a prior case was void because of failure to serve 
process on the defendant. 


record of 
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Phillips v. Chase, 89 N. E., 1049, R. 22: The decision 
refers to this case as a proceeding in equity. It was, 
however, a case in which an adoption decree was entered 
April 23, 1889; the adopter died September 3, 1905; on 
October 14, 1905, the next of kin filed a petition in the 
same court—the Probate Court—in which issues were 
framed and tried by a jury. Held on appeal that the 
finding of the jury to the effect that the adoption was 
void, because of undue influence practiced on the adopter, 
should stand. It was a direct attack case. 

Hale v. Finch, 104 U. S., 26, R. 22: In that case, the 
party against whom the judgment sought to be used was 
not a party to the proceeding in which judgment ob¬ 
tained, and had no privity with any party in interest, 
and had no right to prosecute an appeal or writ of error. 
(See opinion, p. 265.) i 

Snyder v. Critchfield, 62 N. W. (Nebr.), 306, R. 22: 
Suit on a Pennsylvania judgment rendered on a promis¬ 
sory note containing warrant of attorney to confess 
judgment. The note had been assigned, and the assignee 
sued and judgment was confessed. In the Nebraska suit 
on the judgment, it was contended that the assignee had 
no standing to sue, because the warrant of attorney was 
not assignable, and rendered the note non-negotiable. 
Held that the evidence showed the judgment proper under 
the Pennsylvania law, and that the court had the juris¬ 
diction and power to render it. This is not an authority 
here. The case refers in no way to the doctrine of col¬ 
lateral attack, and relates merely to the inquiry into 
whether the Pennsylvania court had jurisdiction to ren¬ 
der the judgment. 

Jester v. Currie, 94 N. W. (Nebr.), 995, R. 22: Action 
in Nebraska on Ohio judgment, the defendant having 
been induced to go to Ohio by fraud—service of process 
by fraud and deception. In holding the judgment void 
for fraud, which prevented the Ohio court from acquiring 
jurisdiction, the Nebraska court expressly said it was 
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doing so against the decision of the Supreme Court of the 
United States in Christmas v. Russell, 5 Walk, 290, be¬ 
cause it was committed to a different doctrine. 

Thompson v. Whitman, 18 Wall., 457, R. 22: Action for 
damages for seizing vessel illegally, under a New Jersey 
statute which provided that, where a vessel was used in 
raking clams illegally, she might be brought into court 
before two justices of the peace in the county where 
seized. The allegation was that she was seized in a cer¬ 
tain county, and the justice of that county proceeded with 
the case. In the action for damages in New York, the 
plaintiff was allowed to show that the justices never 
acquired jurisdiction under the statute because the vessel 
was in fact seized in a different county. The justices, 
therefore, never acquired jurisdiction of the subject- 
matter, the vessel. 

Phoenix Bridge Co. v. Castleberry, 131 Fed., l|75, R. 23: 
Holds merely that, all a court will do on an attempted 
collateral attack is to inquire whether the court had juris¬ 
diction under the law (in this case the South Carolina 
Probate Court) to do what it has done. It is not an 
authority for collateral attack. 

Michaels v. Post, 21 Wall., 398, R. 23: Bill in equity 
by one Post, assignee in Bankruptcy of McCriay Bros., 
against Michaels & Levy, for an accounting for the value 
of certain merchandise which Post, as assignee, alleged 
McCray Bros, had transferred to Michaels & Levy in 
fraud of the bankruptcy act. Held that the decree in 
bankruptcy, being regular on its face, though pro con- 
fesso, could not, in a suit by the assignee to recover from 
the preferred creditor, be attacked on the ground that 
the bankruptcy was fraudulent. 

Daniels v. Benedict, 50 Fed., 347, R. 23: Suit in equity 
by Lillian B. Daniels for partition of land. She alleged 
agreement between herself and husband to permit hus¬ 
band to obtain decree of divorce against her on the sole 
ground of desertion, she to receive sufficient money to 
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support her; that the agreement was made with agents 
of the husband; that the husband, notwithstanding, 
fraudulently obtained a divorce on the ground of adul¬ 
tery, of which she knew nothing for a long time, and as 
soon as she knew of it, brought suit to vacate the decree; 
held, that in such case the fraudulent matter alleged 
was extrinsic to the matter brought in the divorce court, 
so that the decree was open to attack on the partition 
suit. The Federal Court expressed its decision on the 
ground that it was a court of equity and could grant the 
relief prayed. 

Eayrs v. Nason, 74 N. W., 408, R. 23: Bill in equity to 
quiet title and redeem from mortgage sale brought against 
the purchaser under mortgage foreclosure of which plain- 
tiif’s decedent had no notice. This is no authority here. 

Elgutter v. Missouri & Pacific Railway, 74 N. W., 255, 
R. 23: Application by the State on relation of Seth 
Thomas Clock Co. for writ of mandamus against the 
Board of Commissioners of Cass County, Nebraska, and 
another, to compel the issuance of a warrant for the 
payment of the Clock Company’s claim. No question 
of collateral attack in this case. 

Sorensen v. Sorensen, 98 N. W., 837, R. 25: The pur¬ 
ported quotation from this case (foot of page 10 of de¬ 
cision) is by no means correct. See the following: 
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Decision quotes as fol¬ 
lows: 

“A judgment in rem. is 
binding and conclusive on 
all persons as to every mat¬ 
ter necessarily involved in 
an adjudication upon the 
status of a person or thing 
which is the subject matter 
of a proceeding; but in col¬ 
lateral matters it is binding 
only upon those who actual¬ 
ly litigated such matters, 
and their privies. Privity 
does not arise from mere 
relationship by blood or af¬ 
finity, nor because two par¬ 
ties may have an interest in 
the same subject matter of 
litigation. It implies a re¬ 
lationship by succession or 
representation.” 


Syllabus of case is as fol¬ 
lows : 


“A judgment in rem. is 
binding and conclusive on 
all persons as to every mat¬ 
ter necessarily involved in 
an adjudication upon the 
status of a persoh or thing 
which is the subject matter 
of the proceeding ; but as to 
matters involved in collat¬ 
eral litigation, in such pro¬ 
ceedings between particu¬ 
lar parties, and not neces¬ 
sarily involved in such ad¬ 
judication, it is binding on¬ 
ly upon those who actually 
litigated such matters, and 
their privies. Privity so 
far as concerns the effect 
of a judgment oil property 
rights does not arise from 
mere relationship of blood 
or affinity, nor because two 
parties may have an inter¬ 
est in the same sujbject mat¬ 
ter of litigation. It implies 
a relationship by Succession 
or representation between a 
party to the first action and 
a party to the subsequent 
action in respect to the mat¬ 
ter adjudicated in the 
first.” 
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Lee v. Johnson, 116 U. S. 38, Wallace v. Adams, 204 
U. S. 415, and Lowe v. Fisher, 223 U. S. 95, R. 26: Are 
cited by the author of the decision in support of the con¬ 
clusion that there is an inherent power in the Depart¬ 
ment of the Interior to consider, and, if necessary, to 
ignore and revise judgments of courts; an examination 
of these cases will plainly show that they do not enunciate 
any such doctrine. They hold merely that the power is 
in Congress, by proper legislation, in dealing with Indian 
matters and matters relating to the public lands, to de¬ 
clare how or in what tribunals matters relating to Indian 
citizenships, etc., may be determined, and if Congress 
shall deem desirable, to provide differently with respect 
to matters previously adjudicated by the courts. These 
cases are no authority for the Secretary to do so, unless 
the statute under which he acts authorizes him to do so. 
In the case here under consideration, he is authorized, 
in plain terms, merely to ascertain the heirs of Indian 
allottees; but he is not authorized in doing so, to ignore 
solemn judicial determinations. To uphold any such 
condition would be to give effect to purely departmental 
legislation. 

The cases of Frances A. Munholland, 7 Pension 494, 
Malona W. Wiley, 15 Pension 286, and Melissa Boyd, 
14 Pension 279, R. 26, have no application to the facts of 
this case. As I have stated elsewhere, the Pension cases 
are not applicable because they do not deal with vested 
rights of property, but with gratuities which may be 
given and withdrawn by Congress at its pleasure. 

Kearney County v. Hapman, 167 N. W. (Nebr.) 792, 
R. 28: This case involved a construction of Chapter 113, 
Laws of Nebraska of 1915, provided that in matters re¬ 
lating to the assessment of inheritance taxes upon 
estates, “any person or persons dissatisfied with the ap¬ 
praisements or assessments may appeal.” The only 
question involved was whether Kearney County might 
prosecute an appeal and in construing the phrase “any 
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person or persons” to authorize the county to appeal, 
the court used the language set forth on page 16 of the 
Decision. This is no authority for this case. 

George v. McCullough, 67 N. W. 758, R. 29: This 
was an action under the statute for the recovery of pos¬ 
session of real estate and holds simply that tike pleading 
with respect to who is entitled to possession must follow 
the language of the statute. 

In re Jessup, 81 Calif., 408, R. 29: This ca|se involves 
the adoption and consequent right of inheritance, of an 
illegitimate child. It was insisted that the law in force 
at the time of the trial purporting to prescribe liberal 
construction of the statutes should be applied to the 
earlier law in force at the time of the alleged adoption. 
The court held that the later statute, could riot be used 
to change rights vested according to the earlier law, and 
that, if there was any hardship, it was a matter for the 
legislature and not by the courts. 

Humphreys v. Davis, 100 Ind. 274, R. 29: j This case 
simply considers the Indiana statutes of descent and dis¬ 
tribution in the light of the adoption statute. The quota¬ 
tion at the foot of page 16 of the decision ip from the 
syllabus and there should be added to said quotation the 
following: 

“and in giving it effect it is proper for the courts 
to look to other statutes, to the common law, to 
the principles of natural justice, to the source from 
which the new right was derived, and tb the object 
to be accomplished by the legislature.” 

I 

The purported second quotation at the middle of page 
29 of the Record is simply a paraphrasing Of language 
picked at random from the case of Humphreys v. Davis. 

Trail v. Trail, 49 S. E., R. 29: This was a bill in equity 
for accounting against an executor, and for the subjec¬ 
tion of real and personal property for the payment of 
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debts. The code of West Virginia provided that if a 
decedent’s creditor failed to present his claim before the 
decree allowing the debts against an estate and subject¬ 
ing lands for their payment, the creditor is barred. 

State v. Telephone Co., 116 N. W. (Minn.) 835, R. 30: 
This case is cited to the point that, in proceedings under 
statutes will be “utterly void” unless the conditions of 
the statute are complied with strictly. This was a pro¬ 
ceeding by the State to enforce the payment of delinquent 
taxes, and in connection with correctly stating the rule 
in regard to the construction of provisos under the 
statutes, it was held that: 

“They are often inserted out of an abundance 
of caution to preclude a possible construction at 
variance with the intentions of the law makers. 
Where such a purpose is apparent, they are strictly 
construed and their scope limited to avoid a result 
manifestly not in harmony with the legislative 
intent.” 

This case supports our contention that actual physical 
custody is not necessary to a valid adoption under the 
Nebraska statute, which expressly provides, in the form 
of a proviso, that the child shall be taken by the adopter 
if the decree so provides. 

Card v. Dean, 120 N. W. 440, R. 30: This case is cited 
to the same purpose as the one last above discussed. It 
holds simply that where a statute requires a guardian to 
take and subscribe to an oath before fixing the time and 
place of sale of guardianship property, and he fails to 
take any oath, such failure renders the sale void. The 
case does not hold that the taking and subscribing of 
some sort of oath—a substantial compliance with the 
statute—would not be sufficient. 

Bachelor v. Kolb, 78 N. W., 485, R. 30: This is another 
Nebraska case like the one last hereinbefore discussed, 
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and like the preceding case, it is not an authority for 
the proposition asserted by the author of this decision. 
In the Bachelor case the bond was never presented to 
nor approved by the court, as required, although it was 
filed in the clerk’s office and approved by tile clerk, who 
had no authority to approve it. The Bachelor case refers 
to and distinguishes the case of Myers v. McGavock, 39 
Nebr. 843, in which the bond of the guardian had been 
executed and filed, but the record of the proceedings was 
silent as to whether it had ever been approved by the 
court. The Myers case was a proceeding to avoid the 
guardian’s deed, but the court held that the approval 
of the bond could be shown by the best evidence obtain¬ 
able, and that the proceeding in which the bqnd was filed, 
being regular on its face, could not be collaterally at¬ 
tacked, and the silence of the record as to the approval 
of the bond was not conclusive evidence as to its non¬ 
approval. 

Watts v. Dull, 184 Ill. 86, R. 30: This was a direct 
attack by suit in equity on an adoption decree, and it was 
made to appear from the record of the adoption proceed¬ 
ing, the face of the petition, and the decree itself, that 
the court had no jurisdiction. The petition was by the 
wife, who was the conservitor of her insane husband’s 
estate. The court held that the wife could not, under the 
Illinois statute, adopt a child on behalf of herself and 
her insane husband so that it would inherit his property 
to the exclusion of his natural heirs. 

Bishop v. Huff, 116 N. W. 665, R. 30: Tljis was a bill 
for injunction and accounting against officers of an 
estate. The court merely examined the record on appeal 
(including the evidence), and held that a bill for account¬ 
ing and injunction would not lie, the principal allegations 
in the bill being that the State Legislative body had failed 
to pass the annual appropriation bill in advance of paying 
money out of the taxes collected. 

U. S. v. Ginsberg, U. S. 472, and TJ. S. v. Inge- 

i 
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bretsen, R. 30: These are naturalization cases which, as 
we have elsewhere pointed out, are not controlling here 
for the reason that they deal with acts of Congress de¬ 
signed to protect this country against undersirable aliens 
being admitted to citizenship. The naturalization 
statutes themselves expressly provide for literal com¬ 
pliance with their terms and provide also that the district 
attorneys shall institute proceedings for the annullment 
of the citizenship certificates which have been procured 
by fraud or mistake. In the Ginsberg case, the natural¬ 
ization was held void, because, after the proceed had 
been presented in open court, the final hearing was had 
in chambers, notwithstanding the express words of the 
statute provided that the same should be in open court 
before the judge or judges thereof. 

Ferguson v. Herr, 64 Nebr. 663, 94 N. W., 542, R. 30: 
This is one of the cases strongly urged upon the Secretary 
of the Interior by these petitioners when this case was 
pending before him. It states in the most positive terms 
that an adoption decree is not open to collateral attack 
and expressly repudiates the doctrine adopted by a few 
of the States to the effect that adoption statutes being 
in derogation of the common law, must be strictly con¬ 
strued. Furthermore, it very definitely holds that a sub¬ 
stantial compliance with the statutes will be sufficient 
even on direct attack. In Ferguson v. Herr, the state¬ 
ment filed by the adoptive parents failed specifically to 
state that they bestowed upon the adopted child equal 
rights, privileges and immunities of children born in 
wedlock; but it was upheld as sufficient, it being manifest 
that the probate court understood and considered the 
statement of the adoptive parents was intended so to 
do, and they having acquiesced in the decree through¬ 
out their lives. Furthermore, in that case the question 
was raised as to whether the expression in the statute 
“if they stated in the decree” related to the custody of 
the child or the right to inherit, and the court pointed 
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out that it was unnecessary to decide the question for 
the reason that the preceding section requites that the 
decree shall follow the articles of adoption] This was 
an action of ejectment by the next of kin of the adopter 
against the grantee of the adopted children. 

Parsons v. Parsons, 101 Wis. 76, R. 30: Child adopted 
November 7, 1887, and lived with adopted parents until 
1890, when the adopting father died, and thereafter with 
the adopting mother, until the child was of age. Septem¬ 
ber 9, 1897, the adopting mother, in order to avoid any 
right of inheritance by the child in the father’s estate, 
petitioned the county court for an order vacating the 
adoption, alleging that her consent to the adoption had 
been obtained without any independent will on the subject, 
and solely to gratify her husband; that neither of them 
intended to give any legal rights to the child, and both 
were mistaken as to the legal effect of adoption. Peti¬ 
tion dismissed in lower court, and that action was up¬ 
held on appeal. Notice of the adoption was not given 
to the natural father of the child, who was living, and 
the record did not show that he had ever consented or 
abandoned the child. After pointing out that the court 
entering the adoption decree had found in favor of its 
jurisdiction, the appellate court said: 

“A judicial determination may be contrary to 
conclusive evidence, or legal evidence, or without 
any evidence, yet it can not be impeached for want 
of jurisdiction. Van Fleet on collateral attack, 
Sections 693, 695. That rule applies to all judicial 
proceedings. As, for example, in Van Matre v. 
Sankey, 148 Ill., 536, it was held that if a court has 
jurisdiction at all, however erroneous its action, 
it must still stand until reversed on appeal.” 

In the Parsons case, it was pointed out that the statute 
did not require notice to an absent parent, actual or con- 
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structive, and that “resort to the rule of liberal construc¬ 
tion was not necessary to reach that conclusion.” 

Estate of McKeag, 141 Calif. 403, R. 31: Appeal from 
order of Shasta County Superior Court refusing revoca¬ 
tion of letters of administration, the real point in contro¬ 
versy being the validity of certain adoption proceedings. 
After holding in the most positive terms that an adop¬ 
tion decree entered in substantial compliance with a 
statute can not be collaterally attacked, the court speci¬ 
fically held that: 

“The adoptive mother was estopped during her 
lifetime from questioning the validity of the adop¬ 
tion proceedings as respects mere irregularities 
in the method of procedure; and an heir claiming 
under the adoptive mother as against the adopted 
daughter stands in no better right to attack them 
than the deceased would have had.” 

Flannigan v. Howard, 200 Ill., 396, R. 31: Decedent 
made a will and afterward adopted the plaintiff in error. 
After her death plaintiff in error filed a petition in the 
probate court asking that the legacies mentioned in the 
will be abated sufficiently to enable her, as the adopted 
child, to have as much of the estate as the natural chil¬ 
dren. Petition dismissed by the lower court and the dis¬ 
missal reversed on appeal with directions to enter an 
order granting the prayers of the petition. The case 
squarely holds that an adoption decree can not be col¬ 
laterally attacked. 

Cubitt v. Cubitt, 74 Kans., 354, R. 31: Suit for parti¬ 
tion. George Cubitt died, leaving the property in con¬ 
troversy. Plaintiff in error claimed as adopted child, 
defendants in error denied the validity of the adoption. 
Held, that the decree of adoption could not be collaterally 
attacked for irregularities. The name of the mother of 
the infant was erroneously placed in the adoption decree 
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where the name of the adopting parent should have been; 
and the same court which entered the decree, about four 
years later, attempted by a nunc pro tunc order, to cor¬ 
rect the mistake. Held, first, that the error was imma¬ 
terial, and second, that the same was subject to correc¬ 
tion by the subsequent action of the court. 

Parsons v. Parsons: (See supra.) 

Ferguson v. Herr: (See supra.) 

Milligan v. McLaughlin, 94 Nebr. 17, R. 31: This is 
another case strongly urged and relied upon by these 
petitioners. See page 15 of our main memorandum of 
authorities herein. j 

In re Williams, 102 Calif., 70, R. 31: Appeal from or¬ 
ders of a superior court making partial distribution of 
an estate. The matter involved a contest between an 
adopted child and nephews and nieces of decedent. The 
case holds that jurisdictional facts not stated in the 
decree in such way as to show the court had jurisdiction, 
may yet be shown by extrinsic evidence to have existed 
and been found by the court entering the adoption decree. 
This case strongly supports the contention of these peti¬ 
tioners. 

Nugent v. Powell, R. 31: No such case reported in 
32 Pacific, 323. | 

Lynn v. Hockaday, 61 S. W. (Mo.), 889, R. 31: A 
grandmother gave a child to decedent, believing that it 
would be raised as his own, refusing to surrender it 
on any other condition. It was given his name and 
raised as his own child. Decedent called her daughter 
and concealed the fact that she was not his child until 
she was eighteen years of age. She passed in society 
as his daughter and lived with him until her marriage, 
but was never adopted by deed as required by statute. 
Held that such facts showed an executed agreement of 
adoption which was not avoidable for lack of a deed, 
and that the child was therefore entitled to a child's 
share in decedent’s estate. 
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In re Johnson, 98 Calif., 531, R. 31: This is another 
case relied on by these petitioners and cited at page 
15 of our memorandum of authorities. The case holds 
that substantial compliance with adoption statutes is 
sufficient to render them immune from collateral attack. 
It was an appeal from an order refusing to revoke let¬ 
ters of administration, and denying application for 
such letters. 

Van Matre v. Sankey, 148 Ill., 536 (also reported 39 
Am. St. Rep. 196) R. 31: Bill for partition. The case very 
positively holds that neither an adopting parent nor 
his heirs or representatives, after his death, can ques¬ 
tion the validity of the order of adoption of a minor 
child procured at his instance, and with his consent; 
that an order of adoption entered by a State court 
having jurisdiction of the parties and subject matter 
cannot be impeached in Illinois by showing irregular¬ 
ity in the proceeding or rendition of the decree of adop¬ 
tion; and that the order fixes the status of the child 
and the adopting parent toward each other, and must 
be held conclusive upon the parties and their privies 
until reversed or set aside in the jurisdiction in which 
rendered. This case is also strongly urged and relied 
upon by petitioners. 

Re Herrick’s Estate, 144 N. W. (Minn.), 455, R. 31: 
Child had been taken into decedent’s family under 
written adoption agreement which had been lost. Proof 
held to establish the adoption and to entitle the child 
to her distributive share of decedent’s estate; and that 
absence of the natural father’s consent to the adoption, 
under the circumstances of the case, was not available 
to the next of kin for the purpose of defeating the 
child’s right under the contract. 

Peterson v. Bauer, 119 N. W. (Nebr.), 764, R. 31: 
Suit for specific performance. Decree for defendants 
and plaintiff appealed. Reversed and decree directed 
for plaintiff. This case enforced an oral contract of 
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I 

adoption and awarded the adopted child one-half of 
decedent’s estate. 

First National Bank v. Goodman, 75 N. W., 846, R. 31: 
We search this case in vain for the statement quoted 
by the author of the decision, but find it only in the 
syllabus of the publishers of the Northwestern Re¬ 
porters. It is of course a correct statement of the law 
and, if the rule had been applied by the author of the 
decision in this case with respect to the burden of 
proof when the judgment is attacked for fraud, we 
believe a different conclusion would have beeh reached. 
However, as the Supreme Court of the United States 
has held, where fraud is alleged, a mere preponderance 
of evidence is not enough. Fraud must be proven by 
clear and convincing evidence. 

Concerning the comment on page 32, of the Record, 
to the effect that Julia Lamere Tiebault was, in contem¬ 
plation of law, fourteen years of age, the day preceding 
the date of the adoption decree, we answer: (1) That 
the proceedings were instituted and consent of parents 
given several weeks before that event; (2) that such 
oversight, if it existed, is immaterial; and that (3) in 
any event Julia Lamere Tiebault would have had an 
opportunity either to renounce the decree of adoption, 
or, as she has done, claim under it. Furthermore, no 
matter if the decree as to Julia had been entirely void 
(which we do not admit), the adoption of Alma would 
yet be legal, and she would be entitled to the whole of 
My Soul Tiebault’s estate. 


Ferguson v. Jones, 17 Ore., 219, Decision pi. 22: On 


direct attack, the adoption proceedings in this case were 


held fatally defective because (1) the father of the child 
did not consent to the adoption as expressly required by 
statute; (2) no notice was given, by publication or other¬ 
wise, and the natural father did not appear; (3) and the 
natural father was a non-resident of the State. The 
facts of the case are sufficient to distinguish itj 
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Ferguson v. Herr, R. 30: (See supra.) 

Cressler v. Rees, 27 Nebr., 515, R. 33: This case was 
one of replevin of certain stock in trade which had been 
exchanged to the defendant by the plaintiff for certain 
real estate. It was alleged that defendant made certain 
misrepresentations respecting the value of the real 
estate exchanged. The case simply holds that it was 
not error to permit the plaintiff to testify that defendant 
represented the property to be worth $3,000 by reason 
of its quality and location when, at the same time, defen¬ 
dant knew it was not worth half that much; and that 
plaintiff relied upon that representation. The case is not 
made to turn upon confidential relations, but one of op¬ 
portunity for better knowledge, and, therefore, relates 
to false representations. Furthermore, we are unable to 
find in the reported case anything like the language pur¬ 
ported to be quoted from it at page 23 of the Decision 
of April 29, 1919. 

German Savings Bank v. DeLashmutt, 83 Fed., 33, 
R. 33: The second syllabus of this case does not say 
that presumptions are against the acts of “a person 
whose will is weakened by habitual drunkenness.” It 
reads: 


“A deed obtained from a person of weak mind, 
while she was in a home for inebriates, in con¬ 
sideration of a debt due her grantee, and of a 
further advance made by him to relieve her press¬ 
ing needs for money, while acting as her agent 
and confidential adviser, is void, in the absence 
of any affirmative showing that she was not in¬ 
fluenced by her relations with the grantee, and 
that she acted upon independent advice.” 

In the first place, syllabus number one, and the state¬ 
ment of facts in the case, positively show different rela¬ 
tions from those shown in this case, and, also, that she was 
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naturally of weak mind and was addicted to excessive 
use of drugs. Also, that she had been an inmate of an 
insane asylum. Instead of denying that the vtoman had 
confidence in and relied upon the defendant, the de¬ 
fendant answered that he could not say whether she did 
or not, and did not deny the relations between them. It 
is held simply that, under the facts, it was incumbent 
upon the defendant to come forward and meet proof 
with proof. 

Allore v. Jewett, 94 U. S., 506, R. 34: Bill in equity — 
direct attack—to set aside conveyances ihade by a 
woman of advanced age, of doubtful sanity, living 
alone and without any friends to care for her, and con¬ 
fined to her house by sickness. Also, the deed was 
made but a few weeks before her death, and was for 
a grossly inadequate consideration. It was shown that 
she could not have understood the nature of the trans¬ 
action. Being a direct-attack case, and readily dis¬ 
tinguishable otherwise, it is no authority hefe. 

Selden v. Myers, 20 How., 506, R. 34: Tl^is was an¬ 
other bill in equity—direct attack—and, as shown by 
the syllabus, holds that: 

“A person dealing with an unlettered man 
who can neither read nor write, and taking from 
him a promissory note for the payment of 
money, and a deed for property in trust to se¬ 
cure the payment, is bound to show, when he 
seeks to enforce them, that they, or the material 
parts of them, were read and fully explained to 
the party before they were executed, and that 
he fully understood their meaning and effect. 
If this is established by unimpeached testimony, 
parol evidence cannot be received to show that 
the contract was different from that expressed 
in the writings, or that nothing was at that time 
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due from the party who executed the instru¬ 
ments.” 

As we will be able to show, we have unimpeached 
testimony of the judge who presided at the adoption 
proceeding of petitioners in which it is stated positively 
that the papers were read over and explained to My 
Soul Tiebault, and he was informed of the meeting 
thereof. Selcfen v. Myers is an authority supporting 
these petitioners’ contentions. 

Conley v. Nailor, 118 U. S., 127, R. 34: Bill in equity— 
direct attack—to set aside certain conveyances made 
to the grantor’s paramour and their illegitimate chil¬ 
dren. The bill alleged that the grantor, by reason of 
intemperance, had become mentally deranged; that the 
only consideration for the deeds was his unlawful and 
criminal intercourse with the defendant paramour; and 
that they were procured by fraud and undue influence. 
The court said that: 

“The question to be decided is not whether 
Nailor had the mental capacity to make the con¬ 
veyance when he was intoxicated, but whether 
he was competent when sober, and whether he 
was sober when he executed them.” 

It was held that Nailor was both competent to make 
the deeds, and that he was sober when he made them, 
as shown by the evidence in the record. In the case 
at bar, we will produce the undisputed testimony of 
the judge who entered the adoption decree, and others, 
that My Soul Tiebault was sober when the adoption 
proceedings were had. 

Hawkins v. Hawkins, 50 Calif., 558, R. 34: Com¬ 
plainant sold some wheat by written agreement, but 
before signing the same, failed to read or have someone 
else read it to him. Afterwards* he claimed he had 
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been defrauded and brought suit to recover the differ¬ 
ence between the price paid and the amount orally and 
previously agreed upon. The case, decided on de¬ 
murrer, simply holds that, although plaintiff was illiter¬ 
ate and scarcely able to read, inasmuch as he had 
failed to do so, or have someone do so for nim, before 
signing the agreement, he could not recover. Contrary to 
sustaining the point to which this case is cited, it is 
an authority utterly opposed to that point. 

German Savings & Loan Society v. DeLashmutt, 83 
Fed., 33, R. 34: (See supra.) 

Parsons v. Parsons, 66 la., 754, R. 34: This was a will 
contest—direct attack on a will—for undue influence, and 
is not, therefore, an authority here. 

Rhea v. Madison, 151 S. W., 667, R. 34: Another-will 
contest—direct attack, the allegations being that the 
property of decedent had been largely accumulated during 
the life of his second wife, and that his third spouse had 
unduly influenced him in the disposition thereof. It is 
not an authority here. 

Meuth’s Exrx. v. Meuth, 164 S. W. (Ky.), 63, R. 34: 
Another will contest—direct attack—and, like the pre¬ 
ceding case, it was alleged that the undue influence was 
practiced by the testator’s third wife. It is not an author¬ 
ity for the proposition asserted by the author of the 
decision. 

Lischy v. Schraider et al, 74 S. W., 611, R. 34: An¬ 
other will contest, with the added element that it was 
sought to question a final judgment which had previ¬ 
ously been entered in the same proceeding. The court 
held that it is settled law that a final judgment of a court 
of competent jurisdiction is conclusive between the par¬ 
ties and their privies to the proceeding in which the 
judgment is rendered. The case is no authority for the 
propositions here involved. 

Tucker v. Fisk, 154 Mass., 572, 28 N. E., 1051, R. 34: 
This was a direct attack upon an adoption decree in the 
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very case in which the decree was rendered. The peti¬ 
tion to vacate the decree was filed within a few months 
after the death of the adopting parent, the moving parties 
being the next of kin who lived in another State. The 
petition was dismissed by the lower court, but, on appeal 
was reversed with directions either to amend the petition 
to allege that the decedent left property and estate, and 
allow the same to stand for trial; and, in default of such 
amendment, the petition to stand dismissed. 

Phillips v. Chase, 89 N. E., 89, erroneously cited as 89 
N. W., 89, R. 34: This is another case of direct attack 
upon a decree of adoption in the very court which entered 
the decree. Joinder was had on issues as to undue in¬ 
fluence by a husband over his wife, whereby he induced 
her-to adopt his son by a former wife; and the jury re¬ 
turned a verdict of undue influence and the decree of 
adoption was set aside. Direct attack, however, is not 
what we are here dealing with in this case. 

Green v. Green, 2 Gray (Mass.), 361, apparently cited 
in error as Grier v. Grier, R. 35: Also, the case is re¬ 
ferred to as being an Ohio case. Assuming we have found 
the decision meant to be cited, we search therein in vain 
for the supposed holding that is indicated by the pur¬ 
ported quotation from the case at page 25 of the Deci¬ 
sion. This case simply holds that a decree of divorce 
from the bonds of matrimony, although obtained by fraud 
and false testimony, can not be set aside even on an 
original libel filed at a subsequent term of the court. 
This case would seem in conflict with the settled doctrine 
of equity that a decree may be set aside on direct attack 
in equity for the purpose. 

Davis v. Calvert, 5 Gill & J. (Md.) 269, R. 35: This 
is another will contest—a direct attack proceeding to 
establish a will—tried on issues framed in an Orphan’s 
Court, as authorized by statute. It holds, however, that 
fraud, when alleged, must be proved like any other fact, 
and not imagined. 


Jaster v. Currie, 94 N. W. (Nebr.), Decision p 25: 
See supra. 

Daniels v. Benedict, 50 Fed., 347, R. 35: See supra. 

Note: Regarding the contention of the author 
of the Decision of April 29, 1919, that fraud 
admits of collateral attack, we answer that 
fraud warrants only one of two things, namely, 
a direct proceeding for avoiding the judgment 
procured by fraud, by appeal or other proceed¬ 
ing for review in the court where the judgment 
was rendered, or, a direct proceeding in equity 
to cancel and annul the judgment. The latter 
method is available when, and only when, there 
is not a plain, adequate, and complete remedy 
at law for the party complaining. 

Marshall v. Holmes, 141 U. S., 589, R. 35: This is a 
case of direct attack in equity on a series df judgments 
which had been fraudulently obtained. 

At page 36 of the Record (Decision df April 29, 
1919), the author states that “the application of the 
State law is necessarily modified by the federal enact¬ 
ments, particularly the act of February 8, 1887, 24 
Stat. L., 388.” How this contention can be asserted 
is beyond our understanding, for the said act, in ex¬ 
press language, provides that the State lawk of descents 
and distribution in force in the State or territory where 
such (Indian) lands are situated shall apply, except 
as otherwise in the act provided; and the only excep¬ 
tion made is that the laws of Kansas relating to des¬ 
cents and partition of real estate shall, as jfar as appli¬ 
cable, apply to all lands in the Indian territory. 

By the later act of June 25, 1910 (the dne involved 
more especially in this case, being the one bnder which 
the Secretary acted), Congress made a further modi¬ 
fication by providing expressly that a will by an Indian 
will not be valid unless approved before his death by 
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the Secretary. There has, however, been no such en¬ 
actment with respect to adoptions, and adoptions have 
been upheld, when made by Indians, even by the Secre¬ 
tary of the Interior. (See Appendix B to this Brief.) 

Lee v. Johnson, 116 U. S., 48, R. 36: This case is cited 
in connection with the contention by the author of the 
decision of April 29, 1919, that the Secretary, in ascer¬ 
taining the legal heirs of deceased Indian allottees “can 
have recourse to equitable principles.” In other 
words, the aiithor contends, substantially, that the Sec¬ 
retary may, in effect, constitute himself a court of 
equity and, as such, entertain a suit to vacate and set 
aside a judgment of a State court rendered by a judge 
thereof, with jurisdiction over the parties and the sub¬ 
ject matter. This, we submit, is not authorized by the 
act of June 25, 1910, and such contention is not in the 
remotest degree sustained by the case of Lee v. Johnson, 
for that case holds merely that the court will not inter¬ 
fere with the action of a Secretary of the Interior in his 
determination of whether a homesteader has complied 
with the requirements of law preliminary to the is¬ 
suance of a patent to his land, so long as, in doing so, 
the Secretary has not acted arbitrarily or abused his 
discretion. 

Geary v. Geary, 167 N. W. (Nebr.), 778, R. 37: The 
purported quotation from this case does not, in any 
sense, indicate either the facts of the case or the holding 
of the court thereon. The action was brought in 
Nebraska by a wife who had obtained a divorce in Iowa 
from her husband, and the object of the Nebraska pro¬ 
ceeding was to compel the former husband to support 
the two of their eleven children, the Iowa decree having 
been silent as to his duty in respect of the children com¬ 
mitted by it to the care of the wife. The husband con¬ 
tended that, if the Nebraska court took jurisdiction for 
the purpose indicated, it would not be giving full faith 
and credit to the Iowa decree; but the court held that such 
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would not follow, inasmuch as the Iowa decree was silent 
upon the question to be adjudicated, thus leaving the 
Nebraska court free, in any event, to compel the husband, 
while a citizen of that State, to support his minor chil¬ 
dren. 


Kofka v. Rosicky, 59 N. W., 788, R. 37: This is referred 
to in the decision of April 29, 1919, as “an earlier 
Nebraska case,” and is said to be to the effect that “the 
procedure is statutory and the forms prescribed must be 
followed.” We are unable, after careful consideration 
of the reported case, to find that it holds any such thing. 
It was a suit in equity for the specific performance^ of an 
agreement of adoption. The child (plaintiff, suing by 
next friend), had been given by her parents to her uncle 
and aunt when seventeen months of age, under an oral 
agreement that they would adopt and rear her as their 
own child. She lived with them until about ten years 
later, when they died without having transferred their 
property to her, or arranging for the same by will or 
otherwise. HELD, that specific performance would be 
decreed of the oral agreement, one party having fully 
performed, inasmuch as its non-fulfillment would amount 
to a fraud upon the child. 

The foregoing is a complete digest-analysis of the cases 
cited in said Decision of April 29, 1919, but none of them 


cited. We 
cases. The 


support the propositions to which they are 
have been very careful in our study of these 
authorities cited, alone, are sufficient to demonstrate the 
fact that the Secretary has not been guided by rules of 
law and procedure in reaching his conclusion; and, we 
submit, there is no warrant or authority of law permit¬ 
ting the same to stand. 

Respectfully submitted, 

E. F. COLLADAy, 

Brown, Baxter & Van Dusen, 
Howard Saxton, 

P. H. Marshall, 

H. S. Barger; 

Attorneys for AppellaA 
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In the Court of Appeals of the District of 

Columbia. 


October Term, 1920. 


Julia Lamere Mickadiet et al.1 


v. 

John Barton Payne, Secre- 
tary of the Interior. 


No. 3418. No. 12, 
Special Calendar. 


BRIEF AND ARGUMENT FOR APPELLEE. 


This is an old suit made over. U. Si ex rel. 
Mickadiet v. Lane (43 App. D. C. 414) involved an 
application for the writ of mandamus. The present 
case involves an application for another of the great 
writs—certiorari. The former case involved the 
question as to whether the Secretary, acting under 
the acts of May 8, 1906, and June 25, 1910, in deter¬ 
mining the heirs of a deceased Indian allottee, could 
reopen and review a previous order on charges of 
newly discovered evidence or fraud while the prop¬ 
erty is still under administrative control. The 
Supreme Court (241 U. S. 201) decided that he could. 
Acting under that decision, the case has been reopened 
and a new conclusion has been reached. The appel¬ 
lants seek through certiorari a review of what has 
11062—20 
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been done, praying that upon hearing and such 
review the court may forthwith quash, annul, set 
aside, and hold for naught the decision and judgment 
adverse to their contentions. As counsel says on 
page 49 of their brief: 

The sole object of this proceeding is to ascer¬ 
tain, by review in the courts, whether the 
proceedings of the Secretary are void because 
of errors’committed [our italics]; and, if the 
answer shall be in the affirmative, the order 
to the Secretary will be to quash the same. 

The court below dismissed the petition for reasons 
very ably stated in his opinion. (Record, p. 43 
et seq .) Hence this appeal. 

ARGUMENT. 

But very curiously, when we take up appellants’ 
brief, we do not find that the court below committed 
any errors which counsel felt called upon to assign. 
Plenty of errors are assigned, it is true ; but the court 
will observe that all but two of the nine points begin 
with the proposition that “the Secretary erred” and 
that onfy one of them is really pertinent here— 
whether “ Certiorari is the proper remedy for review 
and correction of the errors committed by the 
Secretary. ” 

The brief proceeds exactly as if the writ of cer¬ 
tiorari had been allowed and this court had before, 
it for review the record made in the case before the 
appellee. 

First of all, we think it is necessary to review the 
court below and to ascertain if his judgment was 
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correct when he held that this is not a case in which 
the writ of certiorari should issue. 

Certiorari is Not Available. 

We think this case is controlled by the decision in 
Degge v. Hitchcock (229 U. S. 162, affirming 35 App. 
D. C. 218). That was a case where the appellant 
sought the review of an act of the Postmaster General 
taken within the general scope of his jurisdiction— 
the issuance of a fraud order. 

We take it that the jurisdiction of the appellee in 
this case is not disputed. The Supreme Court in Lane 
v. Mickadiet, supra, held that— 

Under the acts of May 8, 1906, and June 25, 
1910, the Secretary of the Interior has exclu¬ 
sive authority and jurisdiction to determine 
the heirs of an allottee Indian who are entitled 
to succeed to the allotment made to him under 
the act of February 8, 1887, in case of his 
death during the restricted period. 

After commenting upon the fact that the Degge case 
was the first instance in which a Federal court had 
been asked to issue the writ of certiorari to review the 
ruling of an executive officer of the Federal Govern¬ 
ment—which fact suggested that the failure to resort 
to such a writ was due to a conceded want of power 
so to issue that writ—and after certain observations 

I 

on the use of the writ in ancient times, the court said: 

Besides, if the common-law writ, with all 
its incidents, could be construed to apply to 
administrative and quasi-judicial rulings it 
could, with a greater show of authority, issue 
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to remove a record before decision and so pre¬ 
vent a ruling in any case where it was claimed 
there was no jurisdiction to act. This would 
overturn the principle that as long as the pro¬ 
ceedings are in fieri the courts will not inter¬ 
fere with the hearing and disposition of 
matters before the Departments. ( Plested v. 
Abbey, 228 U. S. 42, 51.) To hold that the 
writ could issue either before or after an 
administrative ruling would make the dis¬ 
patch of business in the Departments wait on 
the decisions of the courts and not only lead 
to consequences of the most manifest incon¬ 
venience, but would be an invasion of the 
Executive by the Judicial branch of the 
Government. 

The writ of certiorari is one of the extraor¬ 
dinary remedies, and being such it is impos¬ 
sible to anticipate what exceptional facts may 
arise to call for its use, but the present case is 
not of that character, but rather an instance 
of an attempt to use the writ for the purpose 
of reviewing an administrative order [our 
italics]. ( Public Clearing House v. Coyne, 194 
U. S. 497.) This can not be done. 

What other than an administrative order have you 
under consideration? The Secretary is charged with 
the administration of Indian affairs during a certain 
term, and while that jurisdiction exists finds himself 
confronted with a problem and a duty: An Indian 
allottee has died; the trust period has not yet ex¬ 
pired; there are heirs in whose interests he must 
continue to function until his jurisdiction and his 
duties cease; who are these heirs; whom shall he 
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recognize as those entitled to the proceeds of the 
allotment? The act of 1910 says: j 

That when any Indian to whom an allot¬ 
ment of land has been made, or may hereafter 
be made, dies before the expiration of the 
trust period and before the issuance of a fee- 
simple patent, without having made a will 
disposing of said allotment as hereinafter pro¬ 
vided, the Secretary of the Interior, upon 
notice and hearing, under such rules as he 
may prescribe, shall ascertain the legal heirs 


of such decedent, and his decision 


thereon 


shall be final and conclusive. 


His jurisdiction is contingent upon the fact that 
no fee-simple patent has issued. In a case where it 
has been issued, this implies that a court would 
determine questions of heirship—just as prior to the 


act of 1910 the Federal courts had authority to 
determine the heirs while the property was yet held 
in trust by the Government for the Indian and his 
heirs. The deprivation of jurisdiction in the courts 
during the trust period shows that Congress intended 
that while the estate was still within the adminis¬ 
trative control of the Department the Secretary 

J 

alone should have power to ascertain the heirs, for 
such purposes of administration, and that he should 
not be interfered with in any manner by apy court; 
i. e., for administrative purposes his decision was to 
be taken as final and conclusive. It well may be 
that after his administrative functions have ceased 
and the fee-simple patent has issued and he has 
washed his hands of the whole affair, a court in a 




suit between interested parties may decree that the 
ones to whom the fee-simple patent issued were 
not the legal heirs of the .decedent and that such 
patentees really hold the property, and with the 
obligation of an accounting, as the trustees of the 
real heirs. There is nothing in the act to forbid. 
There is a strong analogy between such a case and 
the ordinary public-land case. The courts properly 
may not, and should not, interfere with the Land 
Department in a proceeding in fieri, “ however much 
they may, when the functions of that Department 
are at an end, correct as between proper parties 
errors of law committed in the administration of the 
land laws by the Department. ” (Lane v. Mickadiet, 

supra.) Certain it is, we submit, that one of two 
views is correct: Either the use of the words “final 
and conclusive” excludes the courts from a review 
of the Secretary’s decision at all times and under all 
circumstances, where he has proceeded within his 
jurisdiction, no matter how many errors of judgment 
he has committed, or the words mean that his 
decision shall be “final and conclusive” only for 
administrative purposes during the process of ad¬ 
ministration, viz, until patent in fee simple will have 
issued. 

In this view, when he has made a decision in a 
proceeding to “ascertain” the heirs, such a decision 
is not a full judicial determination forever “final and 
conclusive” everywhere, but an “administrative 
order” made for his own guidance and beyond the 
reach of any judicial interference. 




The latter, we submit, appears to be the view 
taken by the Supreme Court in this identical case. 
Everywhere in the decision (241 U. S. 201) the Chief 
Justice speaks of the Secretary’s decision as an 
“order,” an “administrative order.” On page 206 
he says, second paragraph, that the Secretary “en¬ 
tered an order ” Near the top of page 207 he uses 
the language “the previous administrative order had 
been procured by fraud.” Near the bottom of that 
page he says: 

It is equally undoubted under these condi¬ 
tions that the land was under the control in 
an administrative sense of the Land Depart¬ 
ment for the purpose of carrying out the act 
of Congress. 

This is preliminary to his decision to the effect 
that— 

As there is no dispute, and could be none, 
concerning the general rule that courts have 
no power to interfere with the performance by 
the Land Department of the administrative 
duties devolving upon it, however much they 
may when the functions of that Department 
are at an end correct as between proper par¬ 
ties errors of law committed in the adminis¬ 
tration of the land laws by the Department, 
it must follow^, unless it be that this case by 
some exception is taken out of the general 
rule, that there was no powder in the court 
below to control the action of the Secretary 
of the Interior and reversal therefore must 
follow. 

I 

(The court will understand that the italics in 
these excerpts are ours.) 
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The court proceeded (p. 208) to state the consid¬ 
erations on which a supposed exception to the above 
rule rested—the want of power of the Secretary to 
reopen and reconsider a “ prior administrative order ” 
In the next paragraph he speaks of “ the prior order 
of the Secretary/’ which it was said was “final and 
conclusive.” He goes on (p. 209) to speak of “ ad¬ 
ministrative control ,” “ the final and conclusive com¬ 
petency of the administrative authority,” the right 
to review on proper charges of fraud “a previous 
administrative order ” while the property was yet 
under 11 administrative control” as of the “very 
essence of administrative authority,” and near the 
conclusion of the paragraph speaks of correcting 
“an order once rendered.” The conclusion of the 
court was that the courts are without jurisdiction to 
control the Secretary in a matter “within the ad¬ 
ministrative authority of that officer,” and if that be 
not exactly what the appellants are asking this 
court to do at this time, and by the device of cer¬ 
tiorari, we do not understand this case at all, and the 
trial court did not, and a reversal should follow. 

But, we think, the Supreme Court in this case has 
already determined that the Secretary’s decision as to 
the heirs of My Soul Thibault is an administrative 
function having no other effect than an “administra¬ 
tive order,” and that as such, as in the Degge case, the 

courts will not review it in certiorari proceedings. 

/ 

The case begins and ends here. 

If that be not so, there is but one alternative: The 
Secretary’s decision was not an “administrative 
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order” but a judgment rendered in a matter in which 
he had jurisdiction exclusive of any court, with the 
power to render a decision “final and conclusive” 
without limitation. There can be no escape from 
this dilemma, and whichever horn is taken the court 
is without jurisdiction in this proceeding to review the 
Secretary’s decision, right or wrong. 

The decision of a question of heirship under the 
act of 1910 is final and conclusive and never review- 
able, or it is an “administrative order” which may 
be corrected, if errors of law have been committed, 
after the Secretary has become functus officio, with 
no more administrative duties to perform in relation 
to the property. Advancing the latter as the correct 
view, it follows that the appellants have an ordinary 
remedy ultimately when patent in fee simple is issued. 
This is as it should be: A Nebraska court, in a suit 
between these appellants and those heirs who are not 
parties to this proceeding and in whose absence you 
are asked substantially to adjudge this question of 
heirship, will determine whether the Secretary has 
been guilty of those errors assigned in tbje brief of 
appellants’ counsel. That being so, they are not en¬ 
titled to invoke extraordinary relief by way of direct 
proceedings against the appellee. ( U. S. ex rel. Hall 
v. Lane, 48 App. D. C. 279.) 

I 

THE SECRETARY'S “ERRORS.” 

i 

i 

i 

What does this case present if the writ is to be 
allowed? The court is asked to take the Entire rec¬ 
ord out of the Secretary’s hands and review it not 
on the ground that he has been proceeding or will 
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proceed without jurisdiction, but on the ground that 
in reaching this “final and conclusive” determina¬ 
tion of heirship he made twenty-three errors in find¬ 
ing facts where there was not “legally sufficient 
evidence to support” the findings (Record, pp. 
11-12), as well as committing fourteen alleged errors 
of law (Record, p. 12). 

In other words, this is a writ of error in another 
guise. It necessarily involves the transfer of the 
determination of the heirs of Thibault to the courts 
while the property is still being held in trust by the 
Department for the rightful heirs. Yet there is no 
power in the court to ascertain the heirs. Once 
there was, but Congress expressly took away that 
power. Prior to 1910 the Federal courts tried the 
issues, and the law provided for the certification of 
its judgment or decree to the Secretary, on whom it 
had binding effect. What is the court now to do if 
it allows the writ, reviews the Secretary, finds errors, 
and quashes the proceeding in the Department? If 
the court merely quashes the proceeding, it leaves 
the Secretary to administer a trust without the power 
anywhere to determine the beneficiaries. If the 
court names the heirs, it will do so without jurisdic- 
tion. And if it finds the heirs, what would be its 
process to the Secretary? The authority to certify 
is gone. Yet if the court is to act effectively, assum¬ 
ing that the Secretary is guilty of the alleged errors, 
it might just as well go the whole length and resume 
the use of the certificate when it assumes that juris¬ 
diction of which Congress undertook to deprive the 
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courts in 1910—and did deprive them. (H^llowell v. 
Commons, 239 U. S. 506.) 

The whole case before the Secretary comes to this: 
The appellants are not the heirs of Thibaqlt—they 
are not even of his blood—unless the decree of adop¬ 
tion by the Nebraska court was a valid decree bind¬ 
ing there and binding here. If that court did not 
proceed strictly within its jurisdiction; if there be 
an absence of jurisdictional facts; if there Were fraud 
going to the jurisdiction and vitiating it—then that 
decree is binding neither here nor there. The 
Supreme Court held in this case that the Secretary 
had the right “to ascertain the existence of the 
Nebraska judgment, the jurisdiction rations materice 
of the court by which it was rendered and the legal 
effect which it was entitled to receive under the law 
of Nebraska.” The Secretary has acted and has 
found that the decree was void. It is not his func¬ 
tion—we do not claim that it is—to review the 
Nebraska proceeding collaterally and to refuse to 
follow the decree because of error or wrong affecting 
the merits of the case. But we do submijt that he 
had the right to ascertain facts affecting the jurisdic¬ 
tion of the court, and to determine whether under 
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the laws of Nebraska there was a decree at all. He 
found that there were vital defects vitiating the 
decree—that it was not a decree at all. "Whether in 
the course of the long opinion, beginning op page 18 
of the Record and concluding on page 37j he com¬ 
mitted any error, and whether his ultimate judgment 
was right or wrong, we submit is not a question for 
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this court. The question is, Had he jurisdiction to 
reach a decision in such a matter? (Ness v. Fisher, 
223 U. S. 683.) That we think it settled in the 
affirmative by Lane v. Mickadiet. Whether in the 
exercise of his jurisdiction he erred as to law and 
reached a wrong conclusion presents a question to 
be settled in a suit between the interested parties 
after the matter has ceased to be the subject of 
administrative action. At any rate, even if we are 
wTong and certiorari is an appropriate means of 
bringing this case before the court, the matters dis¬ 
cussed in appellants’ brief will be appropriate for 
argument and consideration only when, and not 
until, the writ is allowed and the whole record, not 
parts of it, is before the court. The only question 
the lower court passed upon and the only question 
at present before this court, we submit, is whether 
this is the sort of case in which the writ should be 
issued. Firmly believing that the decision below 
affords the correct answer to this question, we think 
the judgment should be affirmed. 

Charles D. Mahaffie, 

Solicitor. 

C. Edward Wright, 

Assistant Attorney. 
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